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Executive Summary
Final Rule: Apply RCRA Subtitle C

These comments consider the Regulatory Impact Analysis (RIA) that accompanies the
Environment al P r o tpeoposal far the régglationcofycdas ash ukderAhe
Resource Conservation and Recovery Act (RCRAhe final EPA rulemaking proposal and the
RIA are the product of intense negotiations between the Agency and the Office of Information
and Regulatory Affair¢OIRA) of the Office of Management and Budget (OMB), which was
intent on weakening the original EPA proposal.

CPR strongly urges EPA to go back to its original propogategulate disposed coal
ash underRCRA subtitle QOption 1 in the proposal as #merged from OIRA reviejv
RCRA delegates the decision of how to regulate coal ash to BBinistrator Lisa Jackson
In this case, if either Option Zsubtitle D)or Option 3(subtitlefi Op r i noétlde)revised
proposalis adopted, her decisiemaking would be usurped by the OIRA director, a result that
the statute neither contemplates nor tolerates.

The draft rulé that EPAforwarded to the OIRA on October 16, 2009, would have
| abeled coal ash destined for |RAAadedbiorstab s a l
has three implications: (1) electric utility plant operators must send the ash to landfills and
surface impoundments that meet significantly more protective design requirements, such as the
installation of liners, covers, and leachdétection systems; (2) the EPA would write those
standards, although state regulators would write and enforce the permits for individual facilities
in most places; and (3) plant operatorawod b e r equ i rdefidncttcanlaghc | os e 0
disposal units uther the supervision of federal and state regulators.

A fundamentally changed proposal egent from the OIR. Rather than sticking with a

a

m (

single proposal, the rulemaking notice advantedea | t er nat i ves: (1) adopt

original option that coal ash be regulated as a RCRA subtitle C hazardou$ atstagh inan

! Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. 35,128, 35,211
(proposed June 21, 2010) (to be codified at 40 C.F.R. pts. 257, 261, 264, 265, 268, 2al/ai8B)e at
http://www.regulations.gov/search/Regs/honmmllidocumentDetail?R=0900006480b06eac

% The EPA has posted on its docket for the rulemaking both an original (324 pages) afidedreersion (703
pages) of its proposal, with the réded version showing changes that were made during negotiatitnthei

OIRA. Those documents are numbers twelve and thirteen in the docket and are@aiitfgtison of October 16,
2009 OMB Review Draft and Final CCR Proposed RERA-HQ-RCRA-200906400012) andDraft: Coal
Combustion Residuals (CCR) PropoBabvided to the Office of Management and Budget October 16, (EF0%
HQ-RCRA-200906400013), respectively. The documents available at Docket Folder on Hazardous and Solid
Waste Management System: Coal Combustion Residuals, DockEPReHQ-RCRA-2009-0640,
REGULATIONS.GOV, http://www.regulations.gov/search/Regs/home.html#docketDetail?RHEBARCRA-2009
0640(last visited Nov. 172010) [hereinafter Docket on Coal Ash]. It is worth noting that Executive Order 12,866
requires the OIRA to release such comparative documents, but that the OIRA does not comply with this
requirement.Exec Order No. 12,866, 3 C.F.R. 638 (199@printed as amended & U.S.C.A. § 601 note (West
2010).

242USC.$921(2006) (fAidentification and |isting of hazardo

* Subtitle C of RCRA begins at section 3001 of the public [Rwh L. No. 94580, 90 Stat. 2792806(codified as
amended in 42 U.S.C. 88 BB6939f (2006 & Supp. Il 2008)).

3


http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480b06eac
http://www.regulations.gov/search/Regs/home.html#docketDetail?R=EPA-HQ-RCRA-2009-0640
http://www.regulations.gov/search/Regs/home.html#docketDetail?R=EPA-HQ-RCRA-2009-0640

CPR Coal Ash Comments
11/19/10

effort to placate the electric utility indust
than Ahazehidbwuiswg WY&k t o an approach that wo!
under RCRA subtitle Bwhen it is disposed on land, essentially leaving all regulatory decisions

and enforcement to state discretias informed by federal guidelines on key issueguding

what standards to apply to the closure of units used for coal ash disposal in the past; and (3)
implementingase al | ed AD primed option that would all
landfills and surface impoundments to continue to fundtiothe remainder of their useful life.

The documentation that accompanied EPAG6s o
Draft RIA that quantified the expected costs of regulation, but discussed the benefits of
regulation in largely qualitative terms,twh out att empting to convert i
advantages into mogé But when the final proposal was released by the OIRA for publication
in theFederal Registerthe document had grown from 165 to 242 pages that not only quantified
all expeted benefits, but predicted netgativebenefits of the rule that could outweigh its
positivesocial value by $238illion dollars over the next 50 yedts.

OIRA conducted 47 meetings with staketerls concerned about thegulTwo-thirds of
those sessns were with representatives of potentially regulated industries who oppd3ed o s
more stringent approbc The proposal took another beating during the interagency review
period? Other agencies that already approve of various uses for recycledkdidraexample,
in highway construction or for agricultural purposes) opposed hazaveasis regulation,
echoing private industr yo0 ®seastigmaenbeneficiAleast s uc h
Even the Tennessee Valley Authority (TVA) was giveregual opportunity to criticize the
draft, despite the fact that TVA owns the Kingston plant that was the site of a catastrophic spill

® Subtitle D of RCRA begins at section 4001 of the public l&dvat 2813 (codified as amended in 42 U.S.C. §§

6941-6949a (2006 & Supp. Il 2008)).

® TheFederal Registenotice setting fortlthese options only admits to two alternatives, although it explicitly raises

the third, relativelyhatb ak ed proposal, calling it the A[subtitle] OL
comments in support of that outconigisposal of Coal Combustion Biduals from Electric Utilities; Proposed

Rule 75 Fed. Reg. at 35,134

" Mark Eads, U.SEnvtl. ProtAgency, OMB Review Draft: Regul atory | mpac
Regulation of Coal Combustion Residues Generated by the Electric Utility ind0Ost. 8, 2009)available at
http://www.regulations.gov/search/Regs/home.html#documentDetail?R=09000064 80 cr2ttafter EPA

Review Draft RIA]. Ths draft analysis (EPAIQ-RCRA-200906400010.1) may also be accessed through Docket

on Coal Ashsupranote?2.

8 U.S Envil. Prot Agency, Regd t ory | mpact Analysis for EPA6s Proposed
Residues (CCR) Generated by the Electric Utility Industry (Apr. 30, 2@%@)lable at
http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480pe5dbafter Final Draft

RIA]. This final draft analysis (EPAQ-RCRA-200306400003.1) may also be accessed through Docket on Coal

Ash, supranote?2.

Normally, the interagency comments on draft rules are
del i berati ve prommentsweredmistakenly pasted online by theeEPA, and then briefly removed,

the agency decided to repost them because they had already been inadvertently disaleR@GENCY WORKING

COMMENTS ONDRAFT RULE UNDEREO 12866(2010),
http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480af0f01
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of one billiongallonsof coal ash sludge in 2008, a spill larger than the Deepwater Horizon spill
in the Gulf of Mexico triggering the current rulemaking effdft.

The Public Health Legacy of Disposal: Spills and Contaminated Groundwater

RCRA first provided EPA with authority to regulate solid and hazardous wastes in 1980,
but the statutaeamemdmecded tshphechiBevwialll y exempt.
including fossil fuel combustion wastes |i ke
regulations, pending further study of the risks they pose to human health and the entitbnmen
After two decades of study amidst intensive lobbying by the coal mining and electric utility
industries, EPA in 2000 decided not to regulate either the disposal or¢tha$ol ed fAbenef i c
reuse of coal &'* Consequently, the management of coal ash was lsfate regulation or
voluntary industry standards.

Industry and state representatives have continued to lobby against federal regulation of
coal ash, claiming that state regulatory oversight is sufficient to address any risks of improper
disposa®® Meanvhile, the hodgepodge of existing state programs, most of which lack crucial
engineering or monitoring requirements, apply such requirements amiidisposal units, or
neglect enforcement of such mandates, leaves overwhelming gaps-askaoabulatin.'* The
continuing trend of damage cases and structural failures further highlights the inadequacy of
state regulatory efforts.

U.S. coalfired electric utility plants generate about 140 million tonsa#l ashalso
referred to as coal combustion resits (CCRSs) or coal combustion waste (CCfVByproducts
of burning coal include a variety of toxic metals that are heavily concentrated in these residues,
at levels that increase as air pollution control technologies remove more toxic particles from the
gas and deposit them in thend$ Or, in other words, substances considered to be hazardous air
pollutants are transferred to land and water when the ash is disposed, causing additional
environmental harm.

Some of this coal as,ho wans tper oidsu ciitbse nleifkiec icaoln
wallboard, as welhas in road beds and farmlandBut about 70 percent of coal ash (about 94
million tons per year) is dumped into colossal disposal units that pose a number of proven threats
to human health and the enviraent, especially the groundwater contamination mentioned

“Commentary: Changes to Coal Ash ProposOMBWa&dhace Util it
http://www.ombwatch.org/node/1104June 2, 2010).

1 RCRA42 U.S.C. $921(b)(3)(A)(i)(Bevill exclusion for coal ashRCRA42 U.S.C.§ 6982(n)Bevill factors to
be used in the studyf coal ash diposal).

12 Seel INDA LUTHER, CONG. RESEARCHSERV., MANAGING COAL COMBUSTION WASTE (CCW): ISSUES WITH
DisPosAL ANDUSE 11-15 (2010) http://www.fas.org/sgp/crs/misc/R40544.pdf

13 Disposal of Coal Ombustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,143.

* 1d. at 35,15153.

°1d. at 35,157.

'°1d. at 35,128, 35,211.

Seel UTHER, supranote 12, at 4; see alsd_ISA EVANS, EARTHJUSTICE FAILING THE TEST. THE UNINTENDED
CONSEQUENCES OCONTROLLING HAZARDOUS AIR POLLUTANTS FROM COAL-FIRED POWERPLANTS 1 (2010),
http://www.earthjustice.org/library/reports/failing_the tesb-$50.pdf

5

[



http://www.ombwatch.org/node/11041
http://www.fas.org/sgp/crs/misc/R40544.pdf
http://www.earthjustice.org/library/reports/failing_the_test_5-5-10.pdf

CPR Coal Ash Comments
11/19/10

earlig.'® Public health threats also arise when people inhale fugitive dust particles from dry
landfills and or consume fish contaminated with toxic metals when coal ash disposal sit&s leak.

Electric utilities use two kinds of disposal units: wet surface impoundmeamelified
term formanmade pitsn the groundhat hold coal ash mixed with water, often behindsnze
dams) and dry landfsél The RIA ignores imminent threats of catastrogpdls from such
impoundments that will almost certainly kill and injure people and cause hundreds of millions of
dollars in property damage and cleanup costs. In fact, the spill that motivated this rulémaking
the release afne billion gallonsof inky coal ash sludge across 300 acres of Kingston,
Tennessee during the night@écember 22, 2008 Although this catastrophic event
miraculously did not result in the loss of human life, the RIA exhibits a myopic fixation on this
anomalous fact: because nceatied at Kingston, the analysis ignores the possibility that people
will be killed or injured in future spills.

The EPA has i éheanztairfdioe ds usx Of afikiady tgdanpedossrod me nt s
life if they failed?* The Pennsylvania Departmenttrfivironmental Protection predicts that the
failure of the Little Blue Run ash basin could kill 50,000 pedéplFor a picture of the Little
Blue Run site and an explanation of the hazards it poses, se8qugbese commest
[llustrative pictures of other dangerous sites in Ohio, Kentucky, and lllinois are presented on
pages37 to 40 OfF 629 impoundments nationwide, otterd were not designed by a
professional engine€rand 96 impoundments are at least 40 feet tall and sit26ayears al>*

To gain a more complete understanding of the risks, EPA and OIRA staff should also have
considered comparable historical spills, including the 1972 disaster at Buffalo Creek that spilled
132 million gallons of coal slurry (a byproductadal preparation), killing 125 people and

injuring over a thousand othe?s.

Beyond understating the catastrophic implications of a sudden spill from some 629
surface impoundments, the RIA systematically underestimates the chronic environmental
problemscaused by these facitis, including the irreversibleontamination of groundwater.

18 Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. atl25 3&#

alsoThe Sierra Club, Coal AshBeyond Coalhttp://www.sierraclub.org/coal/coalagiast visted Nov. 11, 2010)

(displaying a map of coalsh waste sites across the U.S.).

% Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,215.

% Toxic TsunamiNEWSWEEK, July 18, 2009available athttp:/www.newsweek.com/2009/07/17/toxic

tsunami.html

2L U.S. EPA Information Request Responses from Electric Utiljties
http://www.epa.gov/wastes/nonhaz/industrial/special/fossil/surveys/indefldgnvisited Nov. 11, 2010).

% Brian Bowling,6 Hi gh Hazar doé Ash Basi nPriTsBURGERBUTE-REVIEA) De.25 Cal | ed
2008, http://www.pittsburghlive.com/x/pittsburghtrib/news/regional/s 604497 .html

% U.S. EPA Information Request Responses from Electric Utiljties
http://www.epa.gov/wastes/nonhaz/industrial/special/fossil/surveys/indefldgtisited Nov. 11, 2010).

2 Final Draft RIA,supranote 8, at 146. When these 96 impoundments were idehtifithe RIA, the EPA had

counted only 584 surface impoundments in the nation, so the number of impoundments that are at least 40 feet tall

and at |l east 25 years old would have to be updated to |
Freqent Questions on Coal Combustion Residuals
http://www.epa.gov/wastes/nonhaz/industrial/special/fossil/codiaghhtm#1(last visited Nov. 11, 2010).

% West Virginia State ArchivesBuffalo CreekDisaster,

http://www.wvculture.org/hiSTory/buffcreek/bctitle.htifiast visited Nov. 11, 2010).
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Because many landfills and impoundments lack an effective liner, they can leach toxic metals
like arsenic, cadmium, chromium, lead, mercury, and selenium into the gratandw
contaminating the drinking water of those who live around the units and poisoningeffidlif
About 140cases of such contamination have already been docunfénted.

Systematic Bias in the RIA

As mentioned earlier, whewi OpBRAtWweshfbpakek
what was once a clear call for hazardaaste regulation had become a presentation of three
alternatives:

1. The drong option(Subtitte C): As i n the EPAOGs original
regulated abazardous wastender C RA subtitl e C, but | abel

effort to reduce any possible stigma on beneficial use that might accompany a label of
A hazar deo. Tl statassvould be required to adopt requirements that are no less
stringent than the federalqgram.®® Federal oversight would ensure compliance with

i cr doeylr ea v e Gmamagesnenerequiremenitand effectively eliminate most of

the risks associated with ceah dispoda® All surface impoundments would be phased
out in seven years throughghibitive liner requirements and land disposal restrictions
that would end the wet handling of coahd% This option would reverse the previous
Bevill determination for disposed coal ash (to enable the subtitle C lidtihg),

beneficiallg/ used coal Asvould remain Bevitexempt from hazardousaste

regulation>>

% Mark Clayton,Coalash Waste Poses Risk acgdbe NationTHE CHRISTIAN SCIENCEMONITOR, Jan. 9, 2009,
available athttp://www.csmonitor.com/Environment/2009/0109/caahwasteposesrisk-acrossthe-nation
Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,153 (listing
metals of concern).

%" The EPA has identified 27 proven damage cases and 40 potential damage cases, acknowledging that these figures

are probably underestimations. Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75

Fed. Reg. at 35,143, 35,15See alsdJ).S. EPA, CoAL COMBUSTION WASTE DAMAGE CASE ASSESSMENTY2007),
available athttp://www.regulations.gov/search/Regs/home.html#documentDetail?D+HERPRCRA-20060796
0015 An additional 70 damage cases have been identified by environmental gENYISONMENTAL INTEGRITY

PROJECT& EARTHJIUSTICE OUT OF CONTROL: MOUNTING DAMAGES FROMCOAL ASHWASTE SITES (Feb. 24, 2010),
http://www.earthjustice.org/library/reportsfejpreportoutof-controkinal.pdf [hereinafter Out of Control Report]

(identifying 31 other damage caseS){VIRONMENTAL INTEGRITY PROJECT EARTHJUSTICE& SIERRA CLUB, IN
HARMG WAY : LACK OF FEDERAL COAL ASH REGULATIONS ENDANGERSAMERICANS AND THEIR ENVIRONMENT

(Aug. 26, 2010)http://www.environmentalintegrity.org/news_reports/documents/INHARMSWAY _FINAL .pdf
[hereind t er I n Har mdés Way Report] (identifying 39 more
%8 SeeCOMPARISON OFOCTOBER16,20090MB REVIEW DRAFT AND FINAL CCRPROPOSEDRULE (2010) available

at http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480ae7513

2 Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,174, 35,185.

% 1d. at 35,136.
% 1d. at 35,157.
%2 Final Draft RIA,supranote 8, at 125, 199.

3 Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,177, 35,202.

34 1d. at 35,133.
% |d. at 35,161.

pra
ed
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2. The weak option(Subtitle D): Coal ash would be regulated as +#i@zardous solid waste
under RCRA subtitl®.3® With no federal oversight, the EPA could not require states to

adopt the suggesd guidelines, and in the absence of state implementation, the
requirements could be enforced only sporadically through expensive citizeH STiite

guidelines provide that surface impoundments would have to retrofit with liners or close,

but withlimited compliance, many impoundments would continue to op&tadnly
disposal would be regulated, so this option does not address the generation,
transportation, storage, or treatment of coal ash prior to disposal.

3. The weakest optior{Subtitle i Dp r i MmEaal ash would be regulated as nion
hazardous solid waste under RCRA subt
surface impoundments would be allowed to operate for the rest of their useful lives
without installing liners or closing.

itl e

Theesults of Ol RAG6s i n-<srunshingarecdesplaged infTableh et i ¢

belowba t able that sits prominently*at the

front

Table 1: The RIA6s Comparisd’d of Regul at

Present Values in $Millionat 7% Discount Rate over 50ear Future Periodf-Analysis 2012 to 2061

Strong Option Weak Option Weakest Option

Subtitle C Subtitle D Subtitle
1. Regulatory Costs: $20,349 $8,095 $3,259
2. Regulatory Benefits: ($230,817) to $102,19 $1,168 to $41,76! $593 to $17,501
3. Net Benefits (2) ($251,166) to $81,84 ($6,927) to $33,66¢ ($2,666) to $14,241
4. Benefit/Cost Ratio (2/1 (11.343) to 5.021% 0.144 to 5.159 0.182 to 5.37(

The Aregul atory c o s tostoto imdespryroecenglying withhihe

engineering and disposal requirements of the various gftichh e fr egul at or vy

comprised of three major benefit categories:

% 1d. at 35,192.

¥ 1d. at 35,136.

3 |d. at 35,202; seFinal Draft RIA,supranote 8, at 147 (estimating only 48 percent compliance with the
retrofitting requirement).

% Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,136.
“1d. at 35,134.

“d.

2 The verson of this table published in the Federal Register contains a number of errors. U.S. EPA, Coal
Combustion ResidualsProposed Rulehttp://www.epa.gov/wastes/nbaz/industrial/special/fossil/ccr
rule/index.htn(last visited Nov. 11, 2010). So, the values for Table 1 were takenfrS8nEPA, UNOFFICIAL, PRE-
PUBLICATION VERSION OF THECORRECTEDRULE FORDISPOSAL OFCOAL COMBUSTION RESIDUALS FROMELECTRIC
UTILITIES; PROPOSEDRULE 16 (2010) http://www.epa.gov/wastes/nonhaz/industrial/special/fossitider/frn-

corrections.pdf
“3 Final Draft RIA,supranote 8, at 8-69.
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Table 2: The RIA6s Computftation of Regu

Present Values ifiMillions at 7% Discount Rate over 50ear Future Periogf-Analysis 2012 to 2061

. Strong Option Weak Option Weakest Option

Benefit Category Subtile C Subtitle D Subtitle
Groundwater Protection Benefits $970 $375 $188
Avoided Human Cancer Risks | $504 (726 cancer riskd $207 (296 cancer riskd $104 (148 cancer riskq
Avoided Groundwater $466 $168 $84

Remediation Costs

Avoided Impoundment Spill Costs $1,762 to $16,732 $793 to $7,590 $405 to $3,795
Impact on Beneficial Use ($233,549) to $84,48¢ $0 to $33,796 $0 to $13,518
Scenario #1: Increase $84,489 $33,796 $13,518
Scenario #2: Decrease (stigma) ($233,549) $0 (no impact) $0 (no impact)
Scenario #3: No impact $0 (no impact) $0 (no impact) $0 (no impact)
Total Benefits: ($230,817) to $102,19 $1,168 to $41,76] $593 to $17,501

The wide ranges inthetotale nef i t fi gures are chiefly
impact on beneficial s The OIRA-edited RIA considers three disparatel internally
inconsistent scenarios for this category:

1 Scenario #1Asharprisei n benef i ci al use due to the
utility companies will choose to sell or give away more of their coal ash to the benreficial
use industry in wler to avoid the increased disposal costs associated with the new RCRA
requiremerg*® This scenario produces the maximum benefits for each option.

9 Scenario #2 (affects only the strong optiom sharpdeclinein beneficial use due to the
A st i g mahaamfdusaste egulation of disposed coal ash under subtitle C would
impose a stigma on beneficialised coal ash, even though beneficial use would remain
Bevill-exempt from regulatio. The perception that using recycled ecaah products
could leado environmental liability down the road would cause manufacturers and
contractors to use more expensive materials idéfe@his stigma scenario produces the
ridiculouslynegativeminimum benefits for the strong option because it assumes that the
reductions in beneficial use will result-$233.5billion in lost economic and
environmental benefit¥.

f Scenario #3 The rule will haveno impacton the baseline trend of beneficiakd8 This
scenario produces the minimum benefits for the weak and weakest options.

Even before combing through the RIA, one can see that Table 1 contributes nothing but
confusion to the decisionmaking prosedhhile CBA is intended to clarify and illuminathe

** The benefit ranges in Table 2 were compiled from the lowma uppedbound values listed in Final Draft RIA,

id. at 1612.

4 Id. at 16971.

4 1d. at 169.
471d. at 11, 18788.
48 1d. at 169.
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consequences of regulation, these numbers defy any meaningful compaiée possibilities

for the strong option are all over the place: it might bring net benefits that are far greater than the
alternatives, or it could result in a net lagsaquartertrillion dollars. Administrator Sunstein

himself has remarked on the uselessness of a range that extended from $23 million to $3.4
billion: Aln order for CBA to be workable, re
possibilities >° What, then, of a range that extends fr&#®51 billion to $82 billion?

Because its range is so wide, encompassing the ranges of the other options with room to
spare, the strong option is presented as a giant gamble while the other options are pysee to a
much safe®* And because the RIA placesthestigmaduced | oss in the fAbe
instead of the Acostso category, this d&nor mou
avoiding cancers and sgll Wth expected benefits thate already negative even before the
costs are subtracted, how could the strong option stand a chance?

Minimizing Benefits

The revised RIA exemplifies what Frank Ackerman and Lisa Heinzerling have called a
ficompl encompletechsenefit analysi>? drhe analysis meticulously accounts for all
possible costs to industry but captures just a small corner of the expected regulatory. benefit
Because only a subset of the benefits are quantified and monetized, the numerical figures
severely understate the érbenefits of regulation, and any comparison with fafiiculaed
costs is simply misleadgn The determined underestimation of regulatory benefits in documents
influenced by OIRA is not a new proble® However, this RIA reduces those numbers to an
unprecedented extent through a converging strategy of ignoring evidence, making improbable
assumptions, and relying on erroneous calculations that diminish projected benefits by a billion
dollars in one startling instancé.

Table 3 below displays those benefits of regulation that are incorporated into the
guantitative analysis, as well as those that were left out. As we shall demonstrate, the analysis
further compounds this disparity by consistently underestimating the imadgsiof the benefits
that itdoesincorporate.

49 James GoodwirEye on OIRA: No RoomforaMoreCpras si onat e CBA i nCARBldghs Coal A
http://www.progressivereform.org/CPRBIlog.cfm?idBlog=CB7B04£38 25651-5ED96CDF99D40D18May 24,

2010).

0 CassR. SUNSTEIN, WORST-CASE SCENARIOS202 (2007).

1 SeeGoodwin,supranote 49.

%2 FRANK ACKERMAN & LISA HEINZERLING, PRICELESS ON KNOWING THE PRICE OFEVERYTHING AND THE V ALUE

OFNOTHING 40 (2004).

%3 Winston Harrington et alGontroversiesSurrounding Regulatory Impact Analysis REFORMING REGULATORY

IMPACT ANALYSIS 10, 14 (Winston Harrington et al. eds., 20G8)qilable at
http://www.rff.org/RFF/Documents/RFRptReformingRIA.pdf

¥ Rena Steinzor & Michael Patoka,] RAds Fuzzy Math on Coal AGPRBlogA Billi or
http://www.progressivereform.gfCPRBIog.cfm?idBlog=CD428D4BCDE-9091533F4195CE25C5E@uly 13,

2010).
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Tabl e 3: The RI Abds Partial Account i
Nature of the
Regulatory Description of the Benefit Comments
Effect
Preventing cancer from arsenic Through groundwateto-drinking water pathway
exposure (Only lung and bladder cancers were estimated, ev|
though arsenic can cause skin cancer and liver can
as well)
Avoiding costs of groundwater Only arsenierelated cleanups are inclutlieThe
remediation avoided costs of cleanups that would have been
Preventing | (Because groundwater releases are | required for other toxic metals are not calculated.
Groundwater | €liminated/reduced)

Contamination
(at coalash
disposal sites
through
engineering
standards and
groundwater
monitoring
requirements)

Non-cancer human health benefits
(From avoiding exposure to toxic
metals like antimony, boron, cadmium
cobalt, lead, mercury, molybdenum,
nickel, nitrates/nitrites, selenium, and
thallium)

Avoids risk of:

1 Damage to heart, lung, liver, stomach, kidney,
central nervous system, and other organs

1 Reproductive, respiratory, and cognitive effect

Ecological and ecosystem benefits

Avoids risk of:

9 Elevated contaminant levels in birds and
mammals

1 Wetland vegetative damage and plant toxicity

1 Fish kills, anddeformities in fish and amphibian

9 Inhibited fish reproductive capacity and snake
metabolic effects

Avoiding human health risks from fish
consumption

Fish contaminated through groundwatesurface
water pathway

Preventing
Spills from
Surface
Impoundments
(through phase
out of
impoundments)

Future cleanup costs avoided:
T Owner ds cl eanup
1 Response, oversight and ancillar
costs associated with local, state|
and other Federal agencies
Ecological damages

Local (community) socio
economic damage

f
f

All components were included for the cost of future

fifcatastrophico releases
TVA6s Kingston spill),
costs were included for

(based on the cleanup costs of releassaatins
Creek and Widows Creek)

Avoiding human health and safety ris

The threat to human life is evident from:

(1) Deadly spills at similar disposal units (cailirry
spill at Buffalo Creek)

(2) EPA hazard ratings that indicate the risk that a {
will cause loss of life

(3) Predictions like that by PA Department of
Environmental Protection, asserting that if Little Blu
Run Dam were to fail, it could kill 50,000 people

Avoiding seepagéailure costs

Involving releases below one million gallons

Avoiding litigation costs from spill
events

For example, TVA faces a claastion lawsuit for the
Kingston spill, and has already paid $69 million in
settlements to residents and property owners

Avoiding discharges (intentional and
unintentional) fronsurface
impoundments to surface waters

Avoids another pathway of fish contamination, and
thus avoids human health risks from fish consumpt

11
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Human health benefits Avoids riskof:
9 Cancer from inhalation of hexavalent chromiur]
1 Non-cancer effects from particulate matter
inhalation, such as:
) o Cardiovascular and respiratory disease
Controlling 0 Reproductive and development effects
Dust from Dry o Triggered asthma attacks and increased
Landfills mortality
(fﬂ}éi;ﬁ/(lu:jrlljns? Ecological andecosystem benefits Avoids risk of:
1 Changing pH and nutrient levels in water and §
controls) . .
1 Damaging sensitive forests and farm crops
1 Contributing to haze
1 Affecting diversity of ecosystems
Avoiding direct deposition of CCR dug Avoids anothepathway of fish contamination, and
in surface waters thus avoids human health risks from fish consumpt
Scenario #1: Increase in beneficial us| Predicted 28% increase in benefiaisk
due to increased cost of disposal
Indirect Scenario #2: DeE:rease_ in benefi‘cial u ¥ No decrease.for public uses speqifie(_j in federd
Effects of due to fistigmao a Compreh(_enswe Procurement Guidelines becal
RCRA regulating CCR under Subtitle C they require recycle@€CRproducts

Regulation on
Beneficial Use

hazardousvaste provisions

9 50% decrease for other consolidated uses
9 80% decrease for unconsolidated uses

Scenario #3: No change in beneficial
use from baseline trend

Baseline trend assumes exponential growth of
beneficial use that approaches but never crosses tf
100%line

Regulating off-
site coalash
disposal

Human health effects

Affecting populations surrounding efiite disposal
locations

Ecological and ecosystem effects

Affecting plants and wildlife around offite disposal
locations

Principal Sources

1 2010Proposed Coal Ash Rule, 75d-eReg.at 35,16869, 35,215.

1 EPA ReviewDraft RIA, supranote 7 at 16165.

9 Final DraftRIA, supranote 8 at 78, 13031, 13536, 16567, 172, 175/6.

Note: Shaded rows represent quantified/monetized benefits, winhaded rows represent benefits
that were not incorporated into the analysis.

The most prominent example of what can be
arbitrary and capricious determination to ignore all of the toxic substancestpresgal ash

except arsewi This unexplained and unjustifiable decision disregards the risks of neurological,
reproductive, and organ damage in humans (not to mention harm to wildlife) posed by cadmium,
cobalt, lead, mercury, molybdenum, nitrates, and satenall of which are also present in

elevated levels in the agh.

%> SeeENVIRONMENTAL INTEGRITY PROJECT& EARTHIUSTICE COMING CLEAN: WHAT THE EPAKNOWSABOUT
THE DANGERS OFCOAL AsH 14-15 (2009) http://www.earthjustice.org/sites/default/files/library/reports/final
comingcleanejeipreport20090507.pdfdescribing the health and environmental effects of these toxic metals).
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Another factor producing minimized benefits is the insistence on using an outdated leach
test to measure groundeer contaminatio. The test is known to underestimate the
aggressiveness thi which toxic metals leach under reebrld disposal condition®.

The RIA also minimizes benefits by relying on a single study finding that people are
willing to pay only twethirds of the projected value of their lives to avoid contractingesaih
thedisease is curabl Thus, the RIA adopts the median value of a statistical life (VSL) and
assumes that each fatal cancer prevented by regulation is worth $8.8 million irsBériien,
based on a survey of 727 people who were asked abstract quabtahsvhether they would
prefer to live in Property A or Property B (with each area carrying different risks of cancer
fatalities and auto accidents), the RIA concluidhes people would pay only 58.3 percehthe
VSL to avoid norfatal cance>® Throughthe common but controversial practicedigcounting
future health outcomes to obtain t-damcerr Aprese
benefits are reduced to millisn’> Compounding these errors, expected cases of lung and
bladdercancerai vi ded i nt of a&f at al acaaoadd-veargunvival aver ag
rates>® even though another EPA document usesah@ 20year survival rates to accurately
capture all the deaths from these kinds of caffc@his step likely underestimates thember
of fatal cancers prevented by the strong option by 144.

The analysis attempts to account for the cancers it claims would be prevented by state
regulation or voluntary industry saiégulation by excluding these cases from its estimation of
benefis. It first assumes that in states that already require groundwater monitoring at surface
impoundments, all cancers would be avoided an)g%/ayen though available data show that the
discovery of contamination often does not lead to corrective attiBmen more disturbing, the
RI'A makes the unfounded assumption that wutild]
address contamination on their own, even without state monitoring requiréfh@tisse final
arbitrary calculations reduce the number of eas@revented by the strong option from 2,509 to
726% and reduce the avoidedncer benefits by about $380 millith.

* Final Draft RIA,supranote 8, at 111.

" 1d. at 121.

%8 |d. (citing Wesley A. Magat et alA Reference Lottery Metric for Valuing Heal#2 MANAGEMENT SCIENCE
1118, 1122 (1996)).

% Seeld. at 122.

% 1d. at 121.

b1 SeeU.S. EPA COST OFILLNESSHANDBOOK I1.5-7, 11.5-9 n.4, 11.89 n.4, 11.814 n.7 available at
http://www.epa.gov/oppt/coi/pubs/toc.html

%2 Final Draft RIA,supranote 8, at 124.

83 SeeOut of Control Reporisupranote 27, avii, 89-97 (recounting the delay and inaction that followed the
discovery of groundwater contamination).

% Final Draft RIA,supranote 8, at 125; U.S. Envtl. Prot. Agenéppendix for Regulatory Impact Analysis for
EPA6s Proposed RCRComiustigniResidties Generatetl by e Eldctric Utility Ind@g6y82
(Apr. 30, 2010)availableat
http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480pe5dbixfter RIA
Appendix].

8 CompareFinal Draft RIA,supranote 8, at 12@ndRIA Appendix,supranote 64 at 281 (lung and bladder
cancers adding up to 2,509 before m&dhn) with Final Draft RIA,supranote 8, at 1812 (726 cancer risks avoided
after reduction).
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The RIA underestimates both the cost and the frequency of impoundment failures. First,

it characterizes such incidents almost exclugiveli n t er ms of ®awde ded cl e
sure, the cost attributed to future Acatastro
ecol ogi cal and socioeconomic damages, but the

between 1 milliorand 1 billion gallons) is defined only by the cleanup costs that-planérs
would have to pa®’ Once again compounding these errors, the fRéats Kingston as the
worstcase spill Because by some miracle no one died at Kingston, thdafB\to accountor
any health or safety ctssassociated with spills, overlookimgmple evidence of the danger

The RI Ab6s dcits pedictiee model of massivalills by focusing
exclusively on Kingston is inexplicabféa projected rate ofifure catastrophes should never be
baseddn a single historical evenThis methodology also ignores the likelihood that the risks of
structural failure are likglto grow as impoundments age.

In yet another embarrassing example of factual and matheinatiors that produce an
underestimate of the protect i$884 mifianSthedRkéral 6 s p o
mistakenly averages the number of reported spills over a fifteanperiod, instead of the ten
year period indicated by the @df Because a utility company failed to disclose the amount of a
reported spill, the spill is simply excluded from the mddelyen though a simple Internet
search reveals that one of t hmailsoegalfonsoficoalo wn o s p
ah/>With this one additional Asignificanto spil
estimated benefits of avoiding spills would increase by another $20 ndillion.

Finally, the RIA develops an alternative prediction, this time focusing on factors that
makesome impoundments especially likely to cause a catastrophigé spithely, age and
heigtt.”* This methodology is an improvement on the last, but it neglects to account for several
other factors that would increase the risk of catastrophe, like storagetgajoxicity, hazard
rating, or whether the impoundment was designed by a professional enghneebecause this
analysis still assumes that future spills could not cost much more than Kingston (in lives,
injuries, property, infrastructure, environmainiamage), it continues to underestimate the
benefits of regulation that would eliminate such a risk.

 These steps reduced the present value of avaideder benefits from $884,547,648 to $504,404,628mpare
RIA Appendix,supranote 64 at 281 (before redtion) with id. at 286 (after reduction).

®7 SeeFinal Draft RIA,supranote 8, at 135.

% Seeid. at 13738.

%9 SeeAppendixinfra pages 6566.

0 CompareU.S. EPA, Survey Questions Accompanying EPA Information Request Letters to Electric Utilities
(2009) http://www.epa.gov/epawaste/nonhaz/industrial/special/fossil/surveys/survégsiitfg utilities to report
spills within the pastenyears)with Final Draft RIA,supranote 8, at 137 n.133 (averaging spills overygar
period).

L CompareFinal Draft RIA,supranote 8, at 134 (listing the 42 reported spills, many of them of unknown
amountsywith id. at 142 (explaining that only five significardleases and one catastrophic release were included in
the model, reflecting only those reported spills with specified amounts above 1 million gallons).

2 SeeS. Heather Duncalant Scherer Holds Striking Similarities to TVA Plant Where Ash Pond Corstaedin
Area THE MACON TELEGRAPH Jan. 11, 200%ttp://www.macon.com/2009/01/11/583021/planheretholds
striking-similarities.html(reporting that the 2@spill at Plant Bowen released 2 million gallons).

3 SeeAppendixinfra pages 656.

" Final Draft RIA,supranote 8, at 146.
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The Stigma Effect

As troubling as these concerted efforts to minimize benefits magd&uly notable
characteristic of this RIA that distinguishiefrom all previous efforts is its projection $234

billion in negative benefitas aresult ofthespal | ed fAsti gma ef foedt , 0 a
by behavioral economist The stigma effect is based on the hypothesis that electric utilities will
be so fearful of potential future liability that they will shy away fromithe e ne f i ci al useo

ah. The theoryodos proponents further contend that
fears, will instead pay hundreds of billions of ddlaver a period of 50 years to dispose of their
coal ash in lined, monitored, and therefore relatively safe disposal sites constructedepost

Among all the other biased estimations in the RIA that undermine the benefits of the
strong option, thepréedc t i on of an enormous Astigmao effec
devastatig. The strong option could prevent thousands more cancer cases or 50 more
catastrophic spills than estimated, and still the benefits would never be enough to odteveigh t
insurmountable stigma cosBut a close examination reveals that the stigma analysis (1)
contradicts the reasoning and expertise of the EPA; (2) is based on arbitrary assumptions; and (3)
injects behavioral economics into the framework of traditional OBig troubling policy
implications for future regulatory efforts.

Traditional stigma analysis is based on the idea that people make irrational risk

assessments and treat risks as fdfall or nothin
andseeking to avoid them at all coSts in this case, the perceived risks of beneficia. ughis
idea, borrowed from the field of beha%i oral e

fundamentally at odds with the®omo economicusiodel behind trditional CBA. Traditional

CBA presumes that we rationally assess risk probabilities and conduct our daily affairs based on
incremental riskdollar tradeof§.”” Not only does the RIA conflate the two inconsistent models

of human behavior, but it reflectse worst of both worlsl The traditional model is used to

undervalue the benefits of avoiding canaeg( valuing norfatal cancer at 58.3 percent of the

cost of fatal cancer), while the new model is used to predict an overwhelming loss of benefits

fromt he utility industr-wasteregquatonm.r eacti on to haza

Stigma analysis suggests a paradoxical view of public fear: it seeks to avoid public fear to
the extent that it affects economic variables (like the supply and demand of beneficially used
coal ash), but it does not consider fear to be a social cost in itself (as in the fear of spills or
contamination felt by those who live around eash disposal units} Thus, it elevates the
economic consequences of regulation over the social conseguehich a view of public fear
may even threaten the role of public participation in the regulatory gro¢ethe words of

S WILLIAM SCHULZE ET AL., STIGMA: THE PSYCHOLOGY AND ECONOMICS OFSUPERFUND23 (2004) available at
http://yosemite.epa.gov/ee/epa/eerm.nsfivwGA/8B86459E07EC7DCB85256 F4E00GBHD®E occurs when

Apeople replace calculations of risk oversus benefit wi:
® SeeBenjamin WallacaWells, Cass Sunstein Wants to Nudge Tse NEw YORK TIMES, May 11, 2010,

available athttp://www.nytimes.com/2010/05/16/magazine/16Sunsttéitml.

" SeeU.S. EPA GUIDELINES FORPREPARINGECONOMIC ANALYSES 71-72, 8890 (2000) available at
http://yosemite.epa.gov/ee/epal/eed.nsf/webpages/Guidelines. et gidelines. pdf

8 Seelisa HeinzerlingEnvironmental Law and the Present Futud& Geo. L.J. 2025 (1999) (detailing the
significant physical, psychological, sociological, and
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Sunstein hi msel fhighldvalstolpublie participaten im higklyechiicala t
domainswill [simply] increase pblic fear, with unfortunate consequences for policy

Thestigma argument is not ndveln response to a similar theory advanced by the
petroleum industry,the B.Ci r cui 't hel d in 1988 that Athe his
st at ut o rpyeclled the BPA from considering the stigma effect wieerdothg whether
to list recycledbil as a hazardous waste un&®ERA® The stigma argument was arguably
more direct and foreseeable in that context because it was the recycled material itseffithat
be subject to hazardowgste regulation, whereas with coal ash, the stigma on rease is
spillovereffectfrom the regulation of onlgisposeccoalasb st i gma fAon Aedyste mov ed
the court refused to alloaven the more straightforward stigea@umenin the useebil context.

The1988case involved statutory language offering the agency two distinct fiacks
such regulation: (1yegulating recycled oivithoutlisting it as hazardous and (2) listing recycled
oil as hazardas®* The court acknowledged thilite statutory language cautioned the EPA to
consider whether its regulations will discourage recycling, but only in the contextfafsthe
track, with the result that the salled stigma effeava s not r el dwo@ nlti 9 toi rag fit
decisia®? In contrast, the Bevill amendment to RCRA requires the agency to consider several
factors before deciding whether t o theengastl at e c
of [alternative disposal methods] on the use of coal and other natural resoureens ccurrenth e A
and potential utilization of such materiaf® This language is softer with respéat he EPA®G s
obligation to consider any impacts on coal ash recycling than the languag€tt@reuit
interpreted as barring consideration of thgrat effect, making the 1988 decision the
controlling legal precedent for this aspettheproposd Why the EPA never mentioned it in
the documents gtifying the rule is a mystery.

Avid patrticipants in environmental rulemakings worth hundreds ofanaliof dollars
often lose sight of the common sense perspective that might have motivated Congress when it
crafts a statute. In this instance, as th@€.[@ircuit reaffirmed, Congress was concerned that
forcing an agency to worry about stigma effects wités sorting through waste streams to
determine which are hazardous could wedlve a recipe for paralysi After all, to the extent
that any stigma effect actually exists, any decision to regulate disposal of a specific waste should
initiate the effect, at least initiayl. In fact, stigmatizing dangerous wastes is an integral part of
the agencyd6s mission under the | aw, along wit
protect human health and the environment.

In this section of th&®IA, the numbers and the words seem to be telling different storie
The potential stigma cost utterly dominates the quantitative analysis, simply by virtue of its
immensiy. It comes almost as a surprise, then, that in the expert judgment of the EPA, a
significant stigma eéct is actually very unlikgl The EPA explains that the legal status of

9 Cass R. Sunein, The Laws of Fearl15HARV. L. REv. 1119, 1161(2002) (reviewingPAUL SLoVIC, THE
PERCEPTION OF RISK2000))

8 Hazardous Waste Treatment Council v. U.S. E.P.A., 861 F.2d 270, 275 (D.C. Cir. 1988).

8 1d. at 27476.

4.

8 RCRA 42 U.S.C. § 6982J(V)-(8).
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beneficial use would remain completely unchanfemd that based on its past experience with
hazardousvaste regulation, the beneficial use of coal ash isglyexpected tincrease not
decreas® But t hese reassuring words are overshadov

Exactly how does the RIA arrive at $233.5 billion in lost benefits from reductions in
beneficial use? It begins by assuming that benéfisi@ not only provides significant economic
benefits to industry, but also bigket environmental benefits to sogietFor instance, the
availability of coal ash as a substitute construction material is said to reduce the need to mine and
manufacture ther materials, with resulting reductions in air pollution, resource consumption,
and waste generati§® The RIA then assumes that the stigma effect would reduce the total
amount of beneficial use by 51 peragrthe result of a 50 percent reduction for gokinds of
beneficial use, and an 80 percent reduction for sffefhe amount of this expected reduction is
completely arbitrar. The RI A descri bes it only as a fAreaso
of infor mat Peven adnitting thaichdenaia siudies of stigma rarelyoduce such
dramatic decrease Although the revised RIA fails to cite any such studies, the draft sent to
OlRA cited studies where people refused to dr
cockroach being dipped the liquid.®® It is not surprising to us that OIRA recommended
removing these citations lest commenters ridicule the quality of the experiments conducted by
some behavioral economists.

The policy implications of the stigma analysis may extend well i yoeoutcome of
this specificrué. or t he first time, the industryos
suggesting that agencies are required to
regulation by those who either misinterpreeraggerate the effect of theedf In essence,
agencies would have to address the consequences of bhaheileand theperceived rule
engaging in speculative debates over how various stakeholders will react (regardless of what the
rule actually ays).

f eal
t ake

Distributional Effects

Because the requirements are largely the same under the strong and weak options, and the
RIA simply expects muclower complianceinder the weak option, it just scales down the costs
and benefits of the strong option to estimate those of the weak Optitere, the RIA not only
relies on questionable assumptions aboutethel of compliance, but also disregards the
distributionalimplications of its own modél especidly as they relate tenvironmental justice.

Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,186.
% 1d. at 35,18687.

8 |d. at 35,15455; Final Draft RIA,supranote 8, at 149.

87 Final Draft RIA,supranote 8, at 176.

8 RIA Appendix,supranote 64 at 33334.

8 Final Draft RIA,supranote 8, at 176 n.158.

Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,186
("Beneficially used CCR are the same material as twhich would be consided hazardoughis aymmetry
increases confusion aride pobability of lawsuits, howevennwarranted the consumer demand may decrease as
negativepereptions are not always basedreasm 0 ) .

! Final Draft RIA,supranote 8, at 19€03.
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To estimate the level of compliance under the weak option, the RIA assumes that states
with an existing framework for regulating coal dsspecifically, states that alreadppose any
groundwater monitoring requirements on surface impoundi®esilt adopt the new federal
standard ¥ Because 48 percent of coal ash is disposed of in those states, and would thus be
subject to the new requiremeritshe RIA assumes that 48 percefithe full costs and benefits,
for most categories, will be realized under the weak ogfion.

First of all, this assumption is much too genetothese states will not automatically
adopt a comprehensive set of requireméhimposing compliance costisat politically
influential utility companies would find onerous, just because they already address a single
aspect of coahsh dispoda And because many of these states currently exermiing
facilities from their monitoring requiremeritSadoptingthe federal program would demand a
more drastic expansion of state regulatory power than the RIA predicts.

Secondly, even if this assumption were reasonable, the predicted pattern of compliance
would exacerbate the alreadyequal distribution of proteg® regulation among the state
Populations in states wittomeregulatory controls would be more protected than before, while
populations in states witho regulatory controls would remain completely unprotectBven
though the RIA avoids discussingtbxact breakdown, it turns out that only 17 states are
expected to i mplement the regulations (AS
site of the Kingstoff spill) are not (ASub

Furthermore, the RIA does not incorporate this expesteakdown into its analysis of
the rul eds-justiceinipact Buniesownadpulation data shows that the SuBset
states contain much higher minority, lkdmcome, and child populations around coal utility
plants, as compared to the Sub&etates®® So, these groups would be left particularly
vulnerable to the health and safety risks of coal ash, and the weak option wouddstaanly
at their expers To estimate the benefits and costs ofwleakesbption, the RIA simply takes
the midpoint values between the weak option and the bas®liThis arbitrarily simple
calculation, combined with the lack of attention given to this option, suggests that the sole
purpose of the weakest option is to makevikek option look like a moderate, effective
compromise.

The remainder of these comments discuss the issues raised by the RIA in the order in
which they appear in the EFPederal Registenotice.

%2 1d. at 124.

% |d. at 12324; RIA Appendix,supranote 64 29496.

° Final Draft RIA,supranote 8, at 19®9.

® Seeid.at6869 (1l isting all the engineering controls include
% Seeid. at 124;RIA Appendix,supranote 64 29496 (showing that only 12 percent of coal ash is disposed of in

states that require groundwater monitoring at existing surface impoundments).

97 SeeTable4 infra page 57 (displaying the breakdown of states expected to adopt, or not adopt, the new standards).

% SeeFinal Draft RIA,supranote 8, at 21436.

9 SeeTable5 infra page 59 (comparing the concentrations of these demographics around plants in both subsets).

190 Final Draft RIA,supranote 8, at 124, 141, 19803.
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Benefits of Preventing Groundwater Contamination

The RIAfirst considers the risks of groundwater contamination from-asialdisposal
site® risks that would be avoided to varying degrees under eaphoposed regulatory optio
But by examining only a small sliver of those avoided risks, and employing aenawib
inadequate estimation techniques and unsupported assumptions, the quantitative analysis does
not even begin to represent the full benefits of preventing groundwater contamination.

Summary of the Analysis in the RIA

To estimate the health benefitsppEventing groundwater contamination, the RIA models
the risk of getting cancer from drinking water contaminated with arsenic, as it applies to people
who live within a onemile radius of a coahsh disposal uhi Based on the probability of cancer
incidence from arsenic exposure and the predicted leaching behavior of arsenic from different
kinds of disposal facilities (lined/unlined, landfill/impoundment), the RIA applies estimated
cancerrisk levels to the relevant populations that surround disposial'thiln this way, the
RIA obtains an initial estimate for the number of cancer cases expected to arise without
regulation.

Then, the RIA derives estimates for the number of fatal andatahcancers, and
proceeds to monetize the benefits of avoidirese cancers, according to traditional dumestefit
met hods (estimating peopleds willingness to p
discounting future benefits§? Finally, the RIA reduces the avoidedncer benefits of
regulation to account foheé cancers that it assumes would be prevented by early detection of
contamination (due to state regulation and in
proposed rulé®

The RIA closes the analysis by estimating the degree ehrisldance uder each
regulatory optia. Based mostly on the expected level of groundwater monitoring under each
option, the RIA concludes that the strong op{isubtitle C) would prevent 1Q8ercentof
predicted cancers, while the weak optiorbfgle D) would preent only 48ercentof them, and
the weakest option (subéfi D p 1) worde prevent 3@ercent®

Arsenic and Old Waste: Only a Partial Accounting of Benefits

EPAOGs r i sk atha &g oftoxictconstiments ith coal ash pose-wide
rangingrisks to human health and the environnténbugh a variety of exposure pathwayut
of all these risks, the Rl4uantifiesonly onehuman health effect (cancer) attributablendy
onetoxic constituent (arsenic) througinly oneexposure pathwaytoundwater to drinking
water)'®® Table 3, presented in the Executive Summary of these comments, presents some of the

191 Final Draft RIA,supranote 8, at 12-20.

19219, at 12122,

193 1d. at 12225.

194 1d. at 12425. Seefi Compar i son of Regul atory Ofmpdgeshs5 and Di stri b
195 SeeHarrington et al.supran ot e 5 3, henatte quintified erwfits of a rule include only caneses

averted, yet the rule will also prevent many other illnesses as well as adverse effects on ecosystems, a CBA of that

rule will be woefully incomplete 0 ) .
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nontcancer health effects, risks to wildlife, and human exposure pathways that were left out of
the quantitative analysis.

The quantifiel benefits of avoiding cancer are inherently privileged in the analysis over
nontquantified benefits because they are made uniquely availablergaiiher in digestible
numbes. But , as Li sa Havailabiityeshdulthot e contused gith i
magnitude °® Even more significantly, only the cancer benefits are given a seat at the
A T a I8 lthat és, they are prominently displayed in the summary tables thateinorboth the
RIA and the ruld while all other health and environmental benefits are brgfly mentioned,
deep within the preambf8’

When these partially calculated benefits are juxtaposed against fully calculated costs, the
result is simply an unfair comparis&®® Such a misleading presentation distorts, rather than
informs, a reasonabtiecisionmaking procss The EPA RevievDraft RIA wisely avoided this
pitfall by discussing the benefits in largely qualitative terms, implicitly recognizing that an
accurate accounting of all the benefits would be impos¥ible.

Lost in Translation: The Awkvard Monetization of AvoidedCancer Risks

This structural bias toward benefieflation is only exacerbated by the substantial
uncertainties affecting the estimation of the health benefits that thedtiginclude.
Underlying the entire process, of cearis the conversion of avoided cancer risks into money
amouns. While the methods used reflect standard RIA practice, they nevertheless require a
closer examination, both because they are presented more opaquely than the other estimation
techniques, anbdecause there is much that is lost in the translation, further dampening the force
of the resulting benefits.

First, the RIA states that the value of avoiding fatal cancer is equivalent to the value of a
statistical life (VSL. It chooses the median¥8°f r om t he EPAG6s tabl e of
ranging from $0.7 million to $16.3 million, each value the result of a separate economic study
attempting to measure the ridbllar tradeoffs that the average person would be willing to
make ' Most of the studieapply wageisk analysis, in which the VSL is inferred by
comparing workers6é wages to the risks of deat
immediate deaths A few studies are surveyased, in which respondents are asked how much
they woull be willing to pay to avoid incremental risk probabilities.

19| jsa HeinzerlingRegulatory Costs of MythRroportions 107 YALE L.J. 1981, 2063 (19971998

197 Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. 35,128635,168
35,215 (proposed June 21, 2010) (to be codified at 40 C.F.R531s261, 264, 265, 268, 271, 302vailable at
http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480b06eac

198 SeeOFFICE OFMANAGEMENT AND BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS 10 (2003)availableat
http://www.whitehouse.gov/omb/circulars/a004adf (A When i mportant benefits and co:
moretary units, [CBA]Jis less useful, and it can even be misleading, because the calculation of net benefits in such
cases does not provide a full evaluation of abrelant benefits and costs. o).

199 EPA Review Draft RIAsupranote?7, at 14865.

M0 Final Draft RIA,supranote8, at 121.

11 U.S. EPA GUIDELINES FORPREPARINGECONOMIC ANALYSES 87-90 (2000) available at
http://yosemite.epa.gov/ee/epa/eed.nsf/webpages/Guideling$ftieiG uidelines. pdf
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To calculate the value of avoidimgpn-fatal cancer, the RIA relies on a study in which
727 respondents were asked to choose between two property areas carrying different health
risks**? The stuly concluded that nefatal lymphoma risk reduction is worth only 5§8&rcent
of fatal lymphoma risk reduction, and the RIA adopts the same ratio fefiatedrand fatal
lung/bladder cancer After adjusting the median VSL to 2008 dollars ($8.8 million), the RIA
discountghe value of all the avoided cancers according to the year of exposure, on the theory
thatlegople are not willing to pay as much to avoid a future risk as they would to gveskat
risk.

The result of all this academic numiunching is a money value representing the
benefit of avoided cancers, presented in tables throughout the RIA, which betrays none of the
assumptions, uncertainties, and controversies that shapetes** Because the projected
costs of industryébés compliance with regulatio
easily and accurately incorporated into the -tiestefit analysis, without undergoing the
awkward alchemy that turns healthneéits into dollars. Furthermore, the same process that is
intended to gain information about the effects of regulation ultimately strips them of their
descriptive qualities to reveal a bare nundbparadoxically, a net loss of informatio™
Meanwhile, tle public would likely never guess how or why the wages of-higikworkers and
the survey responses of 727 people relate to the safety of their drinking water. It is against the
backdrop of this process, which is inherently problematic even in the tldaiadhe further biases
and deficiencies of the RIA must be viewed.

A Faulty Leach Test at the Root of the Cancer Predictions

The RIAO6s estimation of cancer cases ari si
on the predicted leaching behavior of towietals contained in coalta$'® But the standard
leach test used to make those predictiotiee Toxicity Characteristic Leaching Procedure
(TCLP)d is known to be inaccurat Among other shortcomings, TCLP fails to account for the
effect of realworld condtions on CCR leaching, most notably the pH levels that may be present
in disposal ung*” The RI A admits that ACCR can |l each si.

112 Final Draft RIA,supranote 8, at 121. After establishing, for instance, that out of one million residents, 140

would get curable lymphoma and 150 would die in an auto accident irAArdaile 100 would get curable

lymphoma and. 70 would die in an auto accidentin Alda a t ypi cal guestion was: A Whi
Choose the number that bestphoéxpl sicrmd ehownyo wmgfAda lomo fiwit
through fabout t heerfeaBned, 0 Wes | eyt rARefaldiacg laotteryadfetric ot . |

Valuing Health 42 MANAGEMENT SCIENCE 1118, 1122 (1996).

113 Final Draft RIA,supranote 8, at 122.

114 gSee, e.glisa HeinzerlingThe Rights of Statistical Peop®4HARV. ENVTL. L. REV. 189 (2000) (discussing

the | ogical and mor al i mplications of morevironzentalg t he | |
Law and the Present Futur87 Geo. L.J. 2025 (1999) (arguing that discounting future benefits is essentiallydat od

with the forwardlooking purposes of environmental regulation); Thomas O. McG&ityof essor Sunsteino
Math, 90GEo0. L.J. 2341, 237071 (arguing that relying upon willingnets-pay as the measure of the VSL in an

arseniepollution scenario presnes that the contaminators are initially entitled to pollute until the public pays to

stop them, and thus biases the analysis against regulation).

15 |isa HeinzerlingCostbenefit Environmentalism: An OxymordBrist, May 14, 2008,
http://www.grist.org/article/codbenefitenvironmentalisran-oxymoron

1% Final Draft RIA,supranote 8, at 111.

17 For a discussion of the other shortcomings of the TGEETOM FITZGERALD, KY. RES. COUNCIL, CURRENT

ISSUES IN THEREGULATION OF COAL ASH (2009),http://www.flyash.info/2009/FitzgeraltlVOCA2009plenary.pdf
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different pH conditios *®The undereg@nation is not just theoretical: a new, much more

accurate testisedby the EPAreveals far higher levels of leaching of toxic metals, including
arsent.*® And in the recent damage cases in Gambrills, MD and Chesapeake, VA, the chemical
constituents from CCR migrated more rapidly than would be expectesamrto TCLP 1%°

The Environmental Integrity Project and Earstjoe have identified another d@amage cases

with high levels of groundwater cont&minati on
However, the RIA treats sebhanddoesmdtipke themiritoc | ai me d
account:??

Despite this fundamental flaw in the risk assessment, the RIA proceeds carefully through
a series of steps to calculate the expected number of cancer cases according to the existing risk
dai. hdeed, the RIAeknowledges that there may be some underestim&tidnt with an
uncertainty this substantial, all the later attempts at mathematical precision ack wdiseall,
t he i ncor por atworksratthe margins, bwotwhenitha mayginfis atlis 6
ed966124

Underestimating the Number of Fatal Cancers Using Fear Survival Rates

After estimating the number of lung and bladder cancer cases expected to arise due to
groundwater contamination in the absence of regulation, the RIA splits thero datat and
nonfatal cancers according to published fivear survival rates (82ercentfor bladder cancer,
14 percenffor lung cancerf> Because the ffatalo category auto
die from these cancers after five years, @ pr esent s a serious underest
true fatalitis. By c ont r as tCostoEIfhAsé dandbaaklies on awentyyear survival
rate of 74 percent for bladder canié@and aten-year survival rate of 12 percent for lung
cancer?’ In another context, the RIA itself acknowledges that only these twantyteryear
periods are sufficient to capture most of the deaths that result from fatal lung and bladder
cances. In fact, it uses these periods to calculatentieelical costassociatd with fatal

18 Final Draft RIA,supranote 8, at 111.

119 seee.g.,U.S. Evntl. Prot. Agency, Office of Research and Development, Characterization of Coal Combustion
Residues from Electric Utilities Leaching and Characterization Data ii, 18 (Dec. 208&jlable at
http://www.epa.gov/nrmrl/pubs/600r09151/600r09151;, pa§A EVANS, EARTHIUSTICE FAILING THE TEST. THE

UNINTENDED CONSEQUENCES OCONTROLLING HAZARDOUS AIR POLLUTANTS FROM COAL-FIRED POWERPLANTS

4-5 (May 5, 2010)http://www.earthjustice.org/sites/default/files/library/reports/failing_the te5t18.pdf( Al t i s

i mportant to note that the EP éanbtke leach test esultsderiveéfiomthé a dr a
decadeold [TCLP]. The EPA formerly relied solely upon the TCLP, and industry and state regulators still rely

exclusively on its findings. o).

120 Final Draft RIA,supranote 8, at 111, 130.

12 geeQut of Control Rport,supranote 27, atww i i (i denti fying 31 other damage c
|l each test ignores the ample evidence of poison in wat

Way Reportsupranote 27 (identifying 39 mordamage cases).

122 Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. at 35,148.
123 Final Draft RIA,supranote 8, at 111.

124 Harrington et al.supranote 53, at 15.

125 Final Draft RIA,supranote 8, at 121.

126 .S EPA CosT OFILLNESSHANDBOOK 11.8-9 n.4, 11.814 n.7 (2001)available at
http://www.epa.gov/oppt/coi/pubs/ll_8.pdf

127°U.S. EPA, CoST OFILLNESSHANDBOOK 11.5-7, 11.5-9 n.4 (2001)available at
http://www.epa.gov/oppt/coi/pubs/Il_5.pdf
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cancer¥® (of course, in another glaring omission, the RIA fails to incorporate any medical costs
at all fornonfatal cancery Nevertheless, the RIA insists on using the misrepresentative five
year survival rates when it first divides thencers into fatal and nefatal.

If the RIA were to use the more accurate, lorgem survival rates in the initial division
of cancers, the number of fatal bladder cancers predicted would rise from 280 to 405, and the
number of fatal lung cancers pretdid would rise from 820 to 839 (a total increase of 144 fatal
cancery With the risk of a fatal cancer valued at $3.7 million higher than the risk of-éatedn
cancer, such underestimations have very significant effects on the resultingsbefmesit
demonstration is merely one example of the profound implications that flow from even the most
innocuous sentences in the RIA.

Wishful Thinking: Most Cancers Would Be Prevented Even Without the Rule?

As if it were not enough that the avoideancer benés were based on a faulty leach
test, and then awkwardly monetized, strictly discounted, and improperly divided into fatal and
nonf at al cancers, the RIA subj ecEwnwitioetm t o one
federal regulatiom, i t  thémrawill imesfacilitifis that discover contamination and clean the
contamination up beforeancers occur, either due to state regulatiommod practie. 8’
Because these cancers would be avoided even in the absence of regulation, it follows that they
shouldnot be counted among the benefits of the rule.

The RIA first cuts the benefits by 12 percent, to reflect the amount ehsbhabnnage in
surface impoundments that is already subject to state @gw@iermonitoring requiremest The
RIA assumes thatnze contamination is detected in these states, corrective action will be taken
and populations will be switched to alternative water sources before substantial eXposur
But, as it turns out, the RIA places too much faith in the effectivenessafidwder-
monitoring prograra. For example, South Carolina is one of the nine states that require
groundwater monitoring at existing surface impoundmsi&fitBut even after the state cited the
Wateree Station in 2001 for violations of state groundwater standwardisrther regulatory
actions were taken, and neighboring properties still show high levels of arsenic in the
groundwate*? Similar delay and inaction followed the discovery of contamination at two other
South Carolina plants?

More disconcertingg hough, is the RIAG&6s assertion tha
monitoring is not available, the contamination will eventually be discovered, and at that point
residents would be placed on municipal waté®And so, the RIA assumes that frercenage
of predicted cancers that wil/l actually be fr

128 Final Draft RIA,supranote 8, at 12:22.

129 1d. at 123.

130 Id

131 RIA Appendix,supranote 64 at 29596.

132 seeOut of Control Reportsupranote 27, at 8-91; Tony BartelmeWatchdog Update: More Contamination
Found at SCE&G Wateree Coal PlaiiHE POST AND COURIER, Oct. 5, 2009,
http://www.postandcourier.com/news/2009/oct/05/05ashwatchweb

133 seeOut of Control Reportsupranote 27, at 987.

134 RIA Appendix,supranote 64 at 28182,
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increasingletection of contaminatio Thepercenage decreases by the same arbitrary amount

each year (aboutpercent), calculated so that it reaches zeroarydar 2090 (the end of the-75

year period of analysisf® This analysis places far too much confidenceime i ndustr yds
practiee . d®nsideCing that utility plants aextremely reluctant taddres8 or even admé
contaminatiorwhen it has been reaked by statanandaited groundwater monitorir(@ften

bl aming Abackgroundo | evel s jtmakdslhtesensetour ces, o0
assume that they will voluntarily discover and address so many instances of contamination on

their own.

Thesdast steps of the analysis, unsupported by anything but wishful thinking, reduce the
number of cancers prevented by the strong option by a whopping 1,783 cancer cases (from 2,509
down to 726)*° As a result, the present value of the avoidadcer benefitander the strong
option is reduced by about $380 million doll4fS.

Other Uncertainties

The RI Ab6s c al caarhcer bendiita is afféctecdiby a nuchkeedof other
omissions and uncertainties that, when taken together, exert a heavy dowualvardhe
estimated beneft For instance, the populations surroundingsfé disposal units are not
accounted for in the analysis, even though 18 percent of plants st afisposal
exclusivey.™®® And although the analysis assumes that surface wadesbaould fully
intercept any groundwater contamination plume, some bodies of water may only partially
intercept the plume (or not atlllThe RIA itself lists many of these uncertaist&’ But
without any attempt to quantify their effects, the redder no way to reconcile the words with
the numbes® At what point do the mounting uncertainties advise against a quantitative
analysis altogethet? Given all the gaps in data, arbitrary assumptions, and statistical
manipulations, the numbers presenteklomnvey little more than a false sense of certainty.

%514, at 28183.

136 For the 2,509 figureseeFinal Draft RIA, supranote 8, at 120RIA Appendx, supranote 64at281. For the

726 figure,seeFinal Draft RIA,supranote 8, at 141.2.

137 These steps reduced the present value of avaideder benefits from $884,547,648 to $504,404, 623\
Appendix,supranote 64 at 281, 286.

138 Off-site dispsal units include the location at Gambrills, MD, where coal ash was used to fill sand and gravel
guarries, and the location at Chesapeake, VA, where coal ash was used as fill material to contour a golf course.
Disposal of Coal Combustion Residuals froredftic Utilities; Proposed Rule, 75 Fed. Reg. at 3523While

both were considered kinds of fAbeneficial useso at the
uses to be fdisposal, 0 and t husreahidaoposad optiomldatar yi ng de g
35,163. Nevertheless, because the disposal wasiofft e i n both cases, the RIA&s mod:¢

benefits of avoiding these actual damage caSegFinal Draft RIA,supranote 8, at 130.

139 Final Drét RIA, supranote 8, at 13(1.

140 seel isa HeinzerlingEnvironmental Law and the Present Futu8#Geo.L.J.2 025, 206AHindlll1 999) (A
there can be little doubt that numerical precision i s
evidence that this problem will be solved by surrounding the numbers with.words.

141 SeeOFFICE OFMANAGEMENT AND BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS 40 (2003) available at
http:/Mww.whitehouse.gov/omb/circulars/a004adf( Yiour estimates cannot be more precise than their most

uncertain componenfrhus, your analysis should report estimates in a way that reflects the degree of uncertainty

and not create a false sense of preaisi ) .
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A Reality Check

Perhaps the citizens who are most affected by these cancer risks can gooved@&uch
needed perspectv For example, Meig€ounty, Ohio is home to the second largest
concentration of coal plants in the countfyand it also has the highest lungncer death rate in
the state and the thittighest death rate for all cansé?® Unusual numbers of cows and dogs
seem to be dyingf cance.*** With coal ash virtually omnipresent in her community, resident
Elisa Young has lost six neighbors to cancer in the last ten years (hone of whom smoked), has
had melanoma herself, and currently suffers from other precancerous conditions faithiyo
histoy* 1t is no wonder that she says, fACoal ash |
Washington, DC, than it does to ®Y®omeone whoos

Benefits of Preventing Spills from Surface Impoundments

OnDecembe 2, 2008, a structural failure at t hi
Kingston Fossil Plant caused the release of 1.1 billion gallons of coal ash and Thatdlack
sludge covered over 300 acres, causing significant damage to 40 homes, destraling lo
infrastructure, and contaminating waterways with toxic metals like arsenic, lead, and
selenium.*” This disaster, more than 100 times the size of the Exxon Valdez oil*&piticl
even several times larger than the recent BP oil spill in the Gulf ofddgXihas been called
ithe | argest i ndus tyr!idaHe magpitude bf this anprécetented evanh h i s
stimulated the current proposal for RCRA regulation of disposed coal'ash.

In estimating both the cost and the frequency of impoundnpdig, she RIA
systematically understates the dangers that they. pdst only does the RIA resort to
methodologies that are-#luited for evaluating the risks of impoundment spills, but the entire
analysis serves only to complicate and obfuscate thgeddmat was made all too clear on
December 22, 2@ S, instead of clarifying the risks and enabling a more informed decision, it
downplays the benefits of effective regulation under the strong option (subtitla C
conjunction with the stigma analgghat follows in the beneficialse section of the RIA, which

142 | aura BassetEven the Cows Have Cancer: EPA Weighs Tougher Regulation of Toxic Co@hash
Huffington Posthttp://www.huffingtonpost.com/2010/03/&venthe-cowshavecancer_n_511214.htr(iMar. 24,
2010).

143 AMERICAN CANCER SOCIETY OHIO DIVISION, OHIO CANCER FACTS & FIGURES200920-21 (2009) available at
http://our.cancer.org/downloaCOM/OhioFF2009.pdf

144 Bassettsupranote 142.

145 1d.; Posting of Elisa Young tbttp://unc.news21.com/index.php/debatizmplsfuture.html(Aug. 17, 2009).
146 Rachel Cernanskf PA Opens Public Comment Period on Coal Ash.
Hazardous WastePLANET GREEN, June 30, 201(ttp://planetgreen.discovery.com/traxmltdoors/epapens
publicccommeniperiodcoatashwhathappensf-notrequlateéhazardousvaste.html

147 SeeFinal Draft RIA, supranote 8, at 16.

148 Bryan WalshExposing the Myth of @n Coal PowerTIME, Jan. 10, 2009,
http://www.time.com/time/health/article/0,8599,1870599,00.html

149 Elizabeth K. WilsonQi | Spi | | ,6CEEMIGAL AER ENSINEERINGNEWS, Sep. 27, 201@vailable at
http://pubs.acs.org/cen/news/88/i39/8839notw? ligslimating 185 million gallons of oil spilled into the Gulf).
150 Toxic TsunamiNEWSWEEK July 18, 2009available athttp://www.newsweek.com/2009/07/17/toxic
tsunami.html

51 Final Draft RIA,supranote 8, at 1617.
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proves to have devastating costs for the strong optfdhe underestimation of the strong
opt i on 6-spill bendits iepgto drive decisionakers toward the weak option (subtitle
D).

Summary of the Analysis in the RIA

To estimate the avoidespill benefits of the proposed rule, the RIA first assigns a cost
perspill to impoundment releases of different magnitudes (from historical releases of similar
amounts)>> and then predicts how fragntly those spills are expected to occur without

regulation™*

The strong option would effectively phase out all surface impoundments within seven
years, through deadlines for retrofitting with liners and federally enforceable land disposal
restrictionsthat would end wet handling of CGR* For this reason, the RIA assumes that all
spills would be avoided after the phamé under the strong optio By contrast, under the weak
option, the EPA expects that only 48 percent of states will enforce thittiego
requirements>° and because there are no land dispesdtictions, the 5.5 percent of
impoundments that already have composite liners will continue to ep&rathe RIA
concludes that approximately 45 percent of stroptijon benefits will be ré&ed under the
weak optim.**® Because the RIA calculates the benefits of avoiding spills for the strong option,
and then simply adjusts them to the proportions of the other options, the following discussion
focuses primarily on the avoideupill benefitsunder the strong optioh?

Estimating the Cost of a Spill

The RIA severely underestimates the benefits of preventing waste spills at surface
impoundments by limitingtheanalyi s t o fiav oisd st of &l tieeaefinitipn of o s t
A cl e anaipuncear antd BiconsistenTh e RI A takes great pains to
for the Kingston disaster, incorporating the costs to TVA and responding agencies, as well as
ecological and socioeconomic dams$f8 This cost ($3.0 billion) is assignedeach future
ficatastr®®pheddcspdl byl @nlhe ottedhand,she cost dssigned to
future #Asi §°N$23.1 nullom),tthé avergge dost sf the spills at Martins Creek and
Widows Creek, apparently represents onlythe ptewit e r 6 s ¢ t.*® @he magnitade of

2geefil ndi rect Effects of RCRmfragpagegs34.ati on on Beneficial
153 Final Draft RIA,supranote 8, at 1386, 139.

%% 1d. at 13648.

155 Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. 35,128785,177

35,202 (proposed June 21, 2010) (to be codified at 40 QER257 261, 264, 265, 268, 271, 302available at
http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480b06eac

156 For a critique of thd predictionsee Compari son of Regul atory iOfmpagesns and |
54-56.

57 Final Draft RIA,supranote 8, at 147.

158 ((100 percent of surface impoundmerit{b.5 percent with liners)) * (48 percent of states that enforce subtitl

guidelines) = 45.36 percent of benefits from avoiding spills at surface impoundments.

¥ gSeefiCompari son of Regul atory iOfmpdgesds and Distributiona
1%0 Final Draft RIA,supranote 8, at 135RIA Appendix,supranote 64 43543.

®Acatastrophic failuresodo invol veupanoteB,latll3éon gal l ons or
¥2HsSignificant failureso invol vk between a million and
183 1d. at 135.
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the ecological and socioeconomic damages at Kingston, comprising neathjiragoof the total
social cost?* suggests that their omission from the signifiesitl costs substantially
underestimates the benefitsavoiding these spills (which are predicted to be about five times as
frequent as catastrophic spilfSJ.

Secondl vy, by measuring these disasters onl
analysis ignores the urgent health and safety risks that the§ psseell as the substantial
benefits of avoiding those risks under subt@leegulatio. This exclusion is especially ironic
because safety was a primary impetus for-esél regulation in the wake of the Kingston|s{$f
The threat to human life is abbo apparen The EPA explicitly acknowledges such a threat in its
hazard potential rating syste Of the 200 impoundments that have been assigned a rating, 50
i mpoundments (25 percent) hav& meaean nrgattddtadif
or missoperation will probably cause loss of humae Iit*d For example, a structural failure at
the highhazard Little Blue Run ash basin in Pennsylvania would endanger the lives of 50,000
people, according to the state Department of Environmental Root&tt

But because the RIA implicitly considers the Kingston spill to be the wags scenario,
and miraculously no one died at Kingston, the threat to health and safety is conspicuously absent
from the analys. (n the night of the Kingston spill, orod the coldest nights of the year,
everybody in theicinity happened to be indootg’ Even so, the fact that no one disdhothing
short of remarkablehe spill obliterated roagsore up trees, and completely destroyed three
home$ one was even toroff its foundationand carried 40 feet awa’* To assume that future

catastrophic spills would Acosto no more than
crudal factors in the predictimn While Kingston caused enormous devastation, it would be
prudent t o consi der 0iatadvarce varniogfof eaen greateratragedy.c al | 0

According to OIRA Administrator Cass Sunstein, popular judgments about risk are
rooted in the belief Athat what hadhappanrppened
a g ad anbélief that may lead us to neglect a serious risk that is not prominent in recent
memoy.*"? But here, it is the CBA that suffers from this b&li@he lack of an exact historical
precedent is no excuse for ignoring the grave risk tdthaad life posed by an impoundment
spill.

184 Ecological and socioeconomic damages were estimateditbSpercent ($1.70 billion) and 24 percent ($256
million) of TVA®&s cl eanup RAAppesdix,6upranotd 64at44lj4u3d. i on) , resp
185 SeeFinal Draft RIA,supranote 8, at 139, 145.

186 On January 14, 2009, EPA Administrator Lisad k son st at ed Maeyf[saffaee t he Senate:
impoundmentg ar eé up hill from schools or from areas where |
wet coal ash, if therebds a ddad@ak, can endanger | ives i
167 U.S. EPA Information Request Responses from Electric Utiljties
http://www.epa.gov/wastes/nonhaz/industrial/special/fossil/surveys/indefldgnvisited Nov. 11, 2010).

188 U.S.EPA, Frequent Questions on Coal Combustion Residuals
http://www.epa.gov/wastes/nonhaz/industrial/special/fossil/codtashhtm#13last visited Nov. 11, @10).

%9 Brian Bowling,6 Hi gh Hazard6 Ash Basi nPiTSBURGERBUTE-REVIBAgDeo.t y Cal | e
25, 2008 http://www.pittsburghlive.com/x/pittsburghtrib/news/regional/s 604497 .html

170 Toxic TsunamiNEWSWEEK July 18, 2009available athttp://www.newsweek.com/2009/07/17/toxic

tsunami.html

171 Id.

172 CASSR. SUNSTEIN, WORST-CASE SCENARIOS57 (2007).
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However, if one casts a slightly wider net, @aafind useful historical precedent
Spills from coalsludgeor slurry impoundments, which hold the liquid waste from eoal
preparation plants, offer a glimpse at the destruction that could result from a structural failure at
a coatash impoundmen In 1972, a dam burst in Buffalo Creek, West Virginia, releasing 132
million gallons of coal slurry, killing 125 people, injuring 1,100 others, and leaving over 4,000
people homeles'’® To be sure, there are some differences betweershaije and coahsh
impoundmentsFor instance, coadsh impoundments are located near utpignts while coal
sludge impoundments are loadteear coamining operation. These different locations could
have unknown implications for the scale of catastrophe resulting from a structural. failur
However, judging by the number of ceedh impouncthe nt s t hat are rated AHI
Potential , 0 many are situated where they coul
property damage, as in the Buffalo Creek disasBasting the net slightly wider, one might
even congler the 1966 tragedy in &ibfan Wales, where liquefied debris from a coal slag tip
slid down a mountainside, killing 144 people, including 116 children who were beginning their
day at schao'’* A thoughtful consideration of such historical disasters, with respect for how
they maybe different from coahsh spills, would have balanced out the analysis, illuminating the
dangers (costs) that are obscured by the exclusive focus on Kingston.

In addition to the risk of injury and death, a caah spill can cause persistent
contaminabn of water and air, potentially causing health problems well beyond the time of the
immediate disaste For example, when the spill dries up, it leaves piles of dry ash that can
easily become airborne in the cleanup efforts and trigger asthma andibttess.*’® And
because coal ash carries much higher concentrations of toxic metals than coal slurry, a massive
coatash spill could have lasting health repercussions not seen, for instance, at Buffaltf Creek.
Moreover, a lifethreatening catastrophic #pvould cause longerm psychological and
sociological damage among survivors, |ike the
two years after the Buffalo Creek disastér.

Not only does the RIA fail to account for such commumitgle socialcosts but it also
ignores the disastrous economic effect that furtheraskalspills could have on the casility

173 West Virginia State Archive®uffalo CreekDisasterhttp://www.wvculture.org/hiSTory/buffcreek/betitle.html
(last visited Nov. 11, 2010).

174 SeeMartin Johnes & lain McLearT,he Aberfan Disaster
http://www.nuffield.ox.ac.uk/politics/aberfan/home.hflast visited Nov. 11, 2010); CharlRottins,Buried Alive

by the NCB RandomPottindttp://randompottins.blogspot.com/2006/10/burédide-by-ncb.html(Oct. 24, 2006,
06:12).

75 |n fact, the EPA Review Draft Rl provides a list of surfacenpoundment failures over the past 48 years,
including spills at impoundments used in other mining and processing operd&i®AsReview Draft RIAsupra
note7, at 149 citing Wise Uranium ProjecChronology of Major Tailing Dam Failure¢Sep. 3, 2009),
http://www.wiseuranium.org/mdaf.htmIThis broader view of impoundment failures, beyond the confines of just
coalashimpoundments, is nowhere present in the Final Draft RI

17® Days after the Kingston disaster, a-gearold girl who lived several miles away started coughing and vomiting
After many expensive medical consultations, she was diagnosed with Astimadlment thaher doctors thought
could have been triggerdyy the spill Toxic TsunamiNEWSWEEK July 18, 2009available at
http://www.newsweek.com/2009/07/17/tostsunami.html

Y7 Jackie AyresCoal Waste Sludge Poriiisiow Safe Are TheyTHE REGISTERHERALD, Dec. 30, 2008,
http://www.registetherald.com/local/x519108002/Ceahstesludgepondshow-safearethey.

178 CASSR. SUNSTEIN, WORST-CASE SCENARIOS 139 (2007).
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industry as a whel While the RIA employs a fareaching stigma analysis in considering the
impact of regulation on CCR beneficial U€&it could have just as easily predicted a stigma on
coal power following a series of ceash spilk. In fact, the literature on stigma emphasizes the
role that it plays in the wake of major accidents or pollution events, like the public fear of
nuclear eergy after the disaster at Three Mile Islaff If even a handful of Kingstelike spills
were to occur over the next fifty years, public opinion could shift aggressively against coal
power, especially given the growing possibilitiesalternative energsourcs. To be sure,
stringent regulation under the strong option, which would effectively eliminate the possibility of
a spill, would impose substantial shtetm compliance costm the coabtility industry. But it

may al so be t hretheilongdunspteventidgst fraenadesirogimg itself through a
series of avoidable disasserBecause these subtle but profound costs of a spill are not amenable
to costbenefit analysis, the RIA undeepresents the benefits of avoiding spills.

The ltigation costs that arise from impoundment spills are also left out of the ardatysi
The ongoing litigation over the Kingston spill gives an indication of the magnitude of these
costs: TVA has already paid $69 million in settleméfftand it is facing @lassaction lawsuit
on behalf of property owners and residents affected by the%pill.

In light of all the spilicosts excluded from the analysis, even the-$3i0l | i on Asoci a
costo ascribed to future c atuseottheanpredicablesapdi | | s
unprecedented damage that a massive spill could cause. As the RIA goes on to predict the
number of future spills that are likely to occur over the next fifty years, this underestimation is
further compounded by inadequate noetblogies and flawed calculations.

Estimating theFrequency of Spills

The RIA uses two different techniques to predict the frequency of futurs. spitt,
using a fAhistorical met hodol ogy, 0 itomeatrapol
timeline of recent spiél*®* Secondly, the RIA derives alternative estimates by focusing on
certain attributes of surface impoundméntsamely, age and heighthat would make a
catastrophic spill more likg*®> The former methodology eventually provideae lower bound
for the estimation, while the latter provides the upper bound. However, because both
methodologies respectively underestimate the risks and dangers-ashaills from their own
perspectives, the entire range of estimated benefisver than it should be.

"gSeeil ndirect Effects of RCRiwapRgegaSdati on on Beneficial
180 seeHoward Kunreuther & Paul Slovi€oping with Stigma: Challenges & Opportunitid® Risk: HEALTH,

SAFETY & ENVIRONMENT 269, 272 (1999)

181 Final Draft RIA,supranote 8, at 7.

182 3. DAVID BRITTINGHAM & THOMAS P. DOYLE, BEFORE ANDAFTERKINGSTON: A COAL ASH LITIGATION UPDATE

1 (2010),http://www.jdsupa.com/documents/a3b558d7394b9582bf77bf081220bd.pdf

183 Beasley AllenTVA Coal Ash Disaster Updatdere Beasley Report,
http://www.jerebeasleyreport.com/2010/05/s@atashdisasterupdate(May 5, 2010, 16:08).

184 Final Draft RIA,supranote 8, at 136.

185 1d. at 146.
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TheHistorical Methodolgy: Sparse Data, Subtle Errors, and Static Predictions

Based on a survey of utility companies, the RIA identifies 42 impoundment releases that
occurred within the past fifteen ysaf® The RIA dividesthe historical releases into
Acatastrophico and dAsignificant, 0 defining th
Kingston would be placed in the catastrophic category, segregated from all the othes }&lease
When the RIA predicts the frequencyfofure spills, it builds two separate statistical models,
one for significant releases and one for catastrophic rel&4sBut is it even appropriate to
build a predictive model of future catastrophic spills based on a history cbloegvent?

According toJ. ott Holladay, who developed an independent-bestefit analysis of coash
regulation in June 2009, A[W]ith only one rec
rate is ifflpossibleé. o

Even more fundamentally, we might ask whetiés historical methodology is an
adequate tool for evaluating the risks posed by hundreds of immense ash ponds, any number of
which could fail due to weather conditions or misoperation at an unpredictable momen
Ultimately, does the frequency of pastilisgell us anything meaningful about the risks of future
spills? If, within the last several years, analysts had developed a prediction of future oil spills
based on a timeline of previous oil spills, would the model have predicted the occurrence (much
less the unprecedented scale) of the BP oil spill in the Gulf of Mexico? To the extent that the
historical methodology assumes that easth spills follow some unseen and regular statistical
patterrd based on a particularly impoverished data set, né lgéssesults are little more than
abstract exercises in calculation.

Aside from the fundamental shortcomings of the historical methodology, the RIA also
makes a number of significant errors in its estinmatith begins by fitting a Poisson distribution
of future releases, essentially averaging the relevant historical releases over thgddietme
period (19952009) to obtain projected spill rate The RIA then multiplies the number of
expected spills by their expected costs to obtain the benefitsofiad i ng spyealr | s ( Af i f

BN

benef®tso).

But the survey question itself asked utility companies to report spills that occurred within
the lastenyears (1992008), not fiftea.’®* Presumably, the RIA used a fiftegear period
because one of the 42eases is reported as occurring in 1995, so that the list of releases appears

188 1d. at 133.

187 The EPA ReviewDraft RIA, in one of its brief forays into quantitative benefitsalysishad essentially

averaged the Kingston damages with the damages from much smalleriEpi#ldReview Draft RIAsupranote?,

at 14860. In its draft comments, OMB complained that by averaging in the unprecedented Kingston disaster with

other historicald a ma g e ¢ a s e RIA skevired thesestilated fcasts of future spills dramatically upward
INTERAGENCYWORKING COMMENTS ONDRAFT RULE UNDEREO 128669 (2010),
http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480af0Mh e f i nal Rl Ads
breakdown of CCR releases into Acatastrophicd and fsi gl
188 SeeFinal Draft RIA, supranote 8,at 1378.

189 J. SCOTTHOLLADAY , INSTITUTE FORPOLICY INTEGRITY, NO MORE EXCUSES THE ECONOMIC CASE FORCOAL

ASHREGULATION 24 (2009) available athttp://policyintegrity.org/files/publications/NoMoreExcuses.pdf

19 Final Draft RIA,supranote 8, at 137 n.133.

191 U.S. EPA, Survey Questions Accompanying EPA Information Request Letters to Electric Utilities (2009),
http://www.epa.gov/epawaste/nonhaz/industrial/special/fossil/surveys/survey.pdf
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to span a fifteetyear perial.*®? Of course, the fact that one utility company might have

disclosed a spill outside of the scope of the question is no justification for widaeitigie

period of the other reported releases by five ye&en more alarming, though, is that the

A 19 95 @ thes1Pdgdlldn release at the Colstrip Steam Electric Station owned by PPL
MontanalLL@ actual ly occurred in 16spods'® Appaeotly,di ng t c
the year was changed to 1995 due to a typographical error in transcribing the survey response

into the database of resutt$.

Using a teryear period instead of the fiftegrear period, the average number of
predicted catastrophieleases over the next fifty years would rise from 315 &nd the average
number of predicted significant releases would rise from 17.18°2Broceeding then through
the calculations that follow in the RIA, the average benefits of avoiding spills waurkbse by
about $881 million at a-percentiscount rate?’

In addition, while all 42 releases are listed in Exhibit B8 only a small fraction of
them are used to predict the frequency ofspik r st , al | ARseepage failur
below one million gallons) are excluded from the analysis, even though the RIA admits they may
present risks to human health and the environffi@nhot to mention significant cleanup costs
and fines?°° Furthermore, for 27 of the listed spills, the amount ofrétease is designated as
Aunknowno because the utility companies faile
their survey responsé®* Although the RIA never quite makes it clear, all of these spills are also
excluded from the analysis, presumalbécause there is not enough information to decide
whet her or not tt.héesyealsconhefivefsignifigantispill$ to ke imcluded in
the predictiong®?

Il n excluding all the fAuméneofthensefed t he analy
significan® an affirmative assumption that is no more justified than assumingltiuditthem
were significah If anything, considering the damaging effects of s spills, an over

192 Final Draft RIA,supranote 8, at 134.

“ppL Response to EPAG6s I nfor mat i oits 182 Sthge 8w EvamoratiolRe qu e s t
Pond (STEP) 3, Attachment to Letter from Neil Dennehy, Manager, Fossil Generation Assets, PPL Mont., LLC, to
Richard Kinch, U.S. EPA (Mar. 26, 2009),
http://www.epa.gov/epawaste/nonhaz/industrial/special/fossil/surveyssiyitip. pdf

194°U.S. EPA, Database of Survey Responses 10 (2010),
http://www.epa.gov/epawaste/nonhaz/industrial/special/fossil/surveys/survey?2.pdf

195°(1 catastrophic release) / (10 years) *-{&@r perioeof-analysis) = 5 catastrophic releases on average.

19 (5 significant release) / (10 years) * (§6ar perioeof-analysis) = 25 significant releases on average.

197 From $1.762 billion to $2.642 billianSeeAppendixinfra pages 6365 (calculating the additional $881 million

in benefits).

198 Final Draft RIA,supranote 8, at 134.

1991d. at 136.

200 A 2008 spill in Georgia, while relatively small, nevertheless released coal ash to 14 properties, which Georgia
Power had to clean up under state and federal supervision. The company was also fined $35,000 by the state. S.
Heather DuncarRlant SchereHolds Striking Similarities to TVA Plant Where Ash Pond Contaminated Arga

MACON TELEGRAPH Jan. 11, 200%ttp://www.macon.com/2009/01/11/583021/planheretholdsstriking-
similarities.htm|

201 Final Draft RIA,supranote 8, at 134.

22 |d. at 142.
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inclusion would be preferable to such a restrictive wmddn addition, the analysis is woefully
incomplete in relying only on the compani eso
detailed information from the companies or conducting even the slightest independent
investigation of recent spdl For instance, a simple Internet search reveals that the 2002 spill at

Bowen Power Station in Georgia, whose magnitu
more than two million gallons of coad®a&sh fAwh
spilloft hi s magni tude would qualify as #Asignifica

the average number of predicted significant spills would rise from 25%% 8A¢ the average
benefits of avoiding spills would increase by about $20 million aper@entdiscount rag 2°°

How many other spills of Aunknowno magnitude ¢

These are just a handful of the errors that tend to get obscured as surreal quantities of
hypothetical money are shuffled about in theACBOIRA Administrator Cass Sunstein sees
CBA as a more accur agreomd tiemtnuwittiiveen & @ tthaet Acefrt
of individuals and institutios®®® But CBA is simply prone to different kinds of errdrenes
that often go unnoticed amide dense calculations and opaque assumptions.

The RIA concludes its historical methodology by attempting to account for the growing
frequency of spills -pear b)dRBeisadl she dpillsineludgde ar s
in the analysi®ccurred between 2005 and 2009, the analysis simply tightens the period to five
years and performs the same calculationsrgJaiThis time, it arrives at average benefits that
are three times as large as its original estimadicas increase of about $38lion at a 7
percentdiscount ra¢>°® However, the analysis does not adequately capture any growing
frequency of spills; it merely fixes the probability at a slightly higher rate, based on the last five
instead of the last fifteen year As a result, th analysis implies that spills will occur at this
static frequency all throughout the next fifty years, even though the aging of impoundments
suggests otherwis8’

I n any capear tihhendffiitveo ar ¢ embs demeddi by ot Fte
earlier because the latter eventually become the lower bound for this estiffiatiball the
above errorgeian beeecfiiitcDearre remedied, then
estimated benefits from avoiding spills would increase from $1bili@n to $2.662 billion at a
7-percentdiscountrae. f t he more -yeati bemabfet §dbi were used
lower bound would further increase from $2.835 billion to $5.285 hilliand if the analysis
were modified to account forantinuallygrowingfrequency of spills, as evidenced by the
recent spate of releases at decamdsmpoundments, the lower bound would be even mighe
Af ter all , a Al ower boundo is no excuse for re
mourting degree of danger.

203 Duncan supranote 200.

204 (6 significant releases) / (10 years) * {8€ar perioeof-analysis) = 30 significant releases.

295 From $2.642 billion tdb2.662billion. SeeAppendixinfra pages 666 (calculating the additional $20 million in
benefits).

208 CassR. SUNSTEIN, WORST-CASE SCENARIOS6 (2007).

207 SeeFinal Draft RIA,supranote 8, at 1446.

29819, at 146.

209 SeeHOLLADAY , supranote 189, a24-25.

210 geeFinal Draft RIA,supranote 8, at 101.2.
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The AAge and Heighto Methodol ogy: Negl ect

After completing the historical methodology, the RIA takes a more targeted approach to
predictingcatastrophiaeleases, based on two factors: (1) the af the impoundment, which
increases the likelihood of a structural failure and (2) the height of the impoundment, which
increases the likelihood that a release will be catastrépiieaning that a release at a tall
impoundment is more likely to spreadem\a larger a@®** The RIA identifies 96 out of 584
impoundments that are at least 40 feet tall and at least 25 years old, and then assumes that 10 or
20 percent of these 96 impoundments will fail over the next twentg §€afhe selection of 10
and 20percenffailure rates is never explained in the RIA; and considering how vulnerable these
plants could be, much highpercenages would have been justified.

Under this analysis, which still assumes that each catastrophic failure would cost $3.0
billion (as in the Kingston spill), the estimated benefits of avoiding the spills are much greater
than they were under the previous anal§si Indeed, the new focus on the reatrld
conditions of surface impoundments is a welcome shift from the abstractcsthtist
manipulations of the historical methodojogHowever, a number of impoundment attributes are
conspicuously absent from the anadysilhe RIA considers these alternative estimates to be

Amuch higher than the actuakt banetiresof aamh pK

predicted spills Andefine the upper bound of
mismanagemen *0But because of the arbitrary failure rates-(@0d 20percen) and the
factors missing from the analysis, thestnestes cannot be said to represent a weaise

scenario.

The exclusive focus on impoundment age ignores the fact that 186 impoundments were
not designed by a professional engmesghis fact is mentioned in the preamble of the proposed
rule 2 but theRIA fails to incorporate it into the analgsi Because this attribute would
independently increase the likelihood of a spill, the universe of impoundments for this estimation
should have included those that are (at least 40 feet tall) and (at least26lgeanot
designed by a professional engineer).

As for the severity or magnitude of a release, the exclusive focus on height ignores the
crucial role é other impoundment attribuge Frst of all, surface impoundments with larger
storage capacitiesf,they were to fail, would be more likely to spill devastating quantities of coal
ash than those with smaller cajiges, independent of heighFor instance, compared to the ash

2 |d. at 146.
%2 |1d. The EPA has updated the national count of surface impoundments to 629 instead of 584, so the numbers
used in this section of the RIA would have to be updated to reflect thenfewation. U.S. EPAFrequent
Questions on Coal Combustion Residubttp://www.epa.gov/wastes/nonhaz/industrial/special/fossil/coalash
fags.htm#1Qlast vsited Nov. 11, 2010).
13 The estimated benefits range from $8.3@Bdni to $16.732 billion at a-percentdiscount rate, and from
%3.046 billion to $26.092 billion at afgercentdiscount rate Final Draft RIA,supranote 8, at 148.

Id. at 147.
215 Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 75 Fed. Reg. 35,128, 35,153
(proposed June 21, 2010) (to be codified at 40 CdRR257, 261, 264, 265, 268, 271, B ailable at
http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480b06eac
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pond at Kingston, the pond at Plant Scherer in Georgia is almost 1%snage® and the

Little Blue Run ash basin in Pennsylvania is at least 30 times fdfg8econdly, surface
impoundments with greater concentrations of toxic metals, if they were to fail, would be more
likely to cause persistent damage to human heaftreaosystems, independent of the magnitude

of the spil. For example, the Stanton Energy Center in Florida deposits into its surface
impoundments more than ten times the amount of arsenic deposited by the Kingston plant; many
other plants similarly outr&nKingston with respect to quantities of chromium, lead, nickel,
selenium, and thalliurf®

To be sure, the heiglfiactor may capture many of these other impoundments; after all,
taller immpoundments are also likely to have greater storage capacitiesatet goncentrations
of toxics. But by grouping together all the old, tall impoundmentiscriminately the analysis
fails to account for the variables that could push the costs of future spills well beyond the $3.0
billion costs of Kingston.

Anotherway to gauge the severity of future spills would be to incorporate the hazard
ratings of surface impoundmantWhere height relates only to the size of the area that could be
affected, the hazard ratings supposedly take into account th@addlsurroumnlings of each
surface impoundmen That is, the presence of sensitive ecosystems, residential developments,
or critical infrastructure in the vicinity of a surface impoundment would be reflected only in its
hazard ratig.?*° And of course, these specialverabilities would indicate higher cleanup
costs, greater threats to human health and life, and more profound ecologicat.démwilger
words, the scale of catastroghthe costs, not the probability, of a spilwould be directly
proportional to the hazd rating?®

Presumably, the RIA did not incorporate hazard ratings because 429 out of 629
impoundments have not even been assigned gratirind surprisingly, the Kingston plant
was rated fALow Hazar d-niaking spit’®iThid could pithérlmera t o i t s
reflection of how unreliable the rating system ifter all, the ratings are based on-sefforting
by utility companie¥3 or of how muctmoredamage (specifically, tremendous loss of human
|l ife) could result fr b Butthe kdof ihfdrmation capturdiibyi g h h a
the hazard ratings, if reliably obtained, would be indispensable to a realistic assessment of the
costs of fiure spills.

1% pyncansupranote 200.
27 Brian Bowling,6 Hi gh Hazar doé Ash Basi nPriTsBUREFRBUTE-REVIEAQDen.t y Cal | e
25, 2008 http://www.pittsburghlive.com/x/pittsburghtrib/news/regional/s 604497.html
218 ENVIRONMENTAL INTEGRITY PROJECT DISASTER INWAITING : TOXIC COAL ASH DISPOSAL INSURFACE
IMPOUNDMENTS (2009),http://www.environmentalintegrity.org/pdf/newsreports/2@1907-DISASTER. pdf
[hereinafter Disaster in Waitingeport].
419 Seel.S. EPA Frequent Questions on Coal Combustion Residuals
?Ztgp://www.epa.qov/wastes/nonhaz/industrial/special/fossiI/coaiamhhtm#lf(last visited Nov. 11, 2010).

Seeid.
221 U.S. EPA Information Request Responses from Electric Utiljties
http://www.epa.gov/wastes/nonhaz/industrial/special/fossitys/index.htnflast visited Nov. 11, 2010).
22I'n the wake of the Kingston spill, TVA raised the haz
Hazard Pot ent i &adnnessee Valbayauthorty Inzreages Mazard Ratings onA3babitesTHE

NEwW YORK TIMES, July 17, 2009available athttp://www.nytimes.com/2009/07/18/science/earth/18ash.html
223
Id.
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Because the alternative frequency analysis applies the Kingston cost uniformly to all
future catastrophic spills, it suffers from the same shortsightedness that afflicts the historical
methodolog. That i s ,-cas e diovem anyiowr pastrexpdrienees progected onto
more frequent occurrense Utimately, the analysis of spills lacks the foresight to predict what
has not yet happede If the recent BP oil spill has taught us anything, we should know by now
that expecting th&miliar, and failing to consider the unprecedented, is a recipe for disaster.

Intermission: A Visual Tour of Coal-Ash Threats

Out of all 629 surface impoundments, the following pages display satellite images for just
a fewhéahagtdo i mp ootidd identdiedtbysthe EBA), Blong with the clearly
visible residential communities that surroundntheThese communities would be especially
imperiled in the event of groundwater contamination or a structuraldaikimd in all these
cases, the inadeacy of state regulation illustrates the need for uniform, federally enforceable
requirements under the strong option.
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Little Blue Run reservoir While
parts of it look like a tranquil blue
| ake, fAeldi titsl eacBluual I y
unlined coalash surface
impoundment 30 times larger than
the one that spilled at Kingstd**
Built in 1975, and straddling the
line between Pennsylvania and
West Virginia, the reservoir
covers an area of 1,300 acres,
with a mixture ofcoal ash and
scrubber slurry sitting behind a
400-foot dam made of earth and
rock.*> Between 2000 and 2006,
more than 167,000 pounds of
Ohio River selenium (extremely toxic to fish)
were dumped into the reservir
almost four times the amount in
the Kingston pod.?*® Because it
was reaching capacity, Little Blue
was scheduled to close in 2008,
but then Pennsylvania approved a
plan to make it 62 feet higher,
postponing the closing date back
to 2031 or late?’ Only in

: anticipation offederalhazardous
waste regulation bthe EPA, and under pressure from stakeholders concerned about the financial liabilities of wet disposal, the utilitydemideaty stop
disposing wastes into Little Blue and chose to build a lined dry landfill iiétBaBut the groundwater of nearhbgsidents has already exhibited levels of some
toxic metals at up to 300 times the federal drinking water stas@f@ré\nd even if it is no longer used, a catastrophic spill from the lake could endanger 50,000
people, according to the Pennsylvania Departof Environmental Protecticf’

West Virginia
Ohio

= Eye,alt; 335741,

224 Brian Bowling,6 Hi gh Hazar d 6 ACGotnty BallediSaféniTsBUREGHT RIBUTE-REVIEW, Dec. 25, 2008,
http://www.pittsburghlive.com/x/pittsburghtrib/news/regional/s _604497.html

225 Don HopeyMassive Coal As Reservoir Holding up in Beaver CounyTTSBURGHPOST-GAZETTE, Jan. 11, 200%ttp://www.post
gazette.com/pg/09011/94106%.stm

228 Disaster in Waiting Reporsupranote 218, at 2.

227 Hopey, supranote 225.

228 Bob Downing,FirstEnergy Ending Ash Storage in Pa. LaR&RON BEACON JOURNAL, Jan. 29, 201@vailable athttp://thedirtylie.com/blog/?p=2691
229 Hopey,supranote 225.

230 puncan supranote 200.
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Cardinal Fly
Ash No. 2
Dam

®2010 Google
Image USDA Earm Service Age

B, 40°15°39.08" N 80:38:38 55;"W eley, BSSR 3 : - Eye alty ™ 2924)it
Cardinal Fly Ash Reservos: Located in Brilliant, OH, this unlined impoundmenthe sixthlargest in the natin®! The No. 2 dam reaches a height of 230
feet, with the No. 1 dam rising over 50 feet aba7&i Ohio does not impose any groundwater monitoring requirements on surface impountents.

21 paul GiannamoreGardinal Ash Pond 6th Largest in U, lIERALD STAR ONLINE, Jan. 9, 2009,
http://www.hsconnect.com/page/content.detail/id/514213.htmI 2 r@h6-5

232 CLOUGH, HARBOUR & ASSOCIATES(CHA), FINAL REPORT, ASSESSMENT OMDAM SAFETY OF COAL COMBUSTION SURFACE IMPOUNDMENTS AMERICAN
ELECTRIC POWER, CARDINAL POWERPLANT 5 (2009),http://www.epa.gov/wastes/nonhaz/industrial/special/fossil/surveys2tadmalfinal.pdf.

23 5eeRIA Appendix,supranote 64 29496.
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Ghent Ad1 Basins and Gypsum Stacking Facilityocated inKentuckya | | t hr ee of thes-batacdbdbi byeBEPAyewrthedshihb
height of 227eet.?®* The nearby towns of Ghent, KY and Vevay, IN are onB rhiles away?* with many schools and churches arranged along the Ohio
River.%*® Furthermore, the unlinéd impoundments contaisome of the highest levels of lead, nickel, and thallium in stiem**®

234 CLOUGH, HARBOUR & ASSOCIATES(CHA), FINAL REPORT, ASSESSMENT ODAM SAFETY OF COAL COMBUSTION SURFACE IMPOUNDMENTS KENTUCKY
UTILITIES, GHENT GENERATING STATION 3 (2010),http://www.epa.gov/wastes/nonhaz/industrial/special/fossil/surveyskieghentfinal.pdf.

251d. app. A.

2d. at 13.

#71d. app. A.

38


http://www.epa.gov/wastes/nonhaz/industrial/special/fossil/surveys2/eon-ky-ghent-final.pdf









































































